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I. INTRODUCTION 


A. OBJECTIVES OF THE RESEARCH 
The basic objective of this study was to assemble and 
study the issues most affecting federal procurement during 


1984. 


B. RESEARCH QUESTION 
In light oaf the abave objective, the Basic research 
question addressed was: 
What are the significant issues affecting Federal 
Government procurement functions during 1984, and how 
do they affect the Department of Defense contracting 
officer? 


C. RESEARCH METHODOLOGY 


The bulk of the material contained in this study was 


obtained through a comprehensive literature search. In 
addition to searching currently available acquisition 
literature, sources such as the Defense Logistics Studies 


Information Exchange (DLSIE) and the resources of the 
National Contract Management Association (NCMA) were used. 
Current and proposed Department of Defense (DOD) 
acquisition instructions, directives, and regulations, as 
well as similar guidance from other agencies were consulted. 
Information from the Naval Postgraduate School Library, the 


Department of Administrative Science Acquisition Library, 


and theses written by former Naval Foastgraduate Schaal 
students was compiled and reviewed. 

Several symposiums and procuremert—-related meetings were 
attended in the interest af oabtaining current data on 
contracting issues. Personal interviews were alsa 
conducted with personnel from all aspects of the military 


and civilian procurement arena. 


D. SCOPE OF THE STUDY 

The scape of this study is limited to four topics 
selected by the writter as being among the mest significant 
issues affecting federal acquisition in 1984. These issues 
ares 

The Acquisition Process 
Competition 

The Federal Acquisition Regulation 
The Weapon System Warranty 

The direction of the study was to provide the government 
contracting officer with a brief synopsis of the histarical 
perspective, content, implications, ard possible future 
direction of legislation affecting federal acquisiticn in 
the topical areas. 

As a benifit of this study, the topics discussed are 
synopsized in Appendix A with the intent that it be included 
as a revision toa the Manual of Acguisitian Tepics, a desk 
reference for acquisition managers maintained Dy the Naval 


Postgraduate School. 


E. LIMITATIONS 

Due to the nature of this study, only major issues 
affecting each topic are discussed. A compreherisive review 
of all related action and corresponderice was deemed to be 
too voluminous, and would be detrimental tc the scape of the 


study. 


F. ORGANIZATION OF THE STUDY 

This thesis flows in a logical sequence, begining with 
am overview of the DOD acquisition process. Following is a 
discussion of the issues selected for review. Chapter VI 
will present the conclusions ard reccmendations of the 
study. An appendix follows providing a synopsis af the 


reviewed issues. 
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A. INTRODUCTION 

During the 196s, increasing political pressure was 
being applied ta Congress, the departments, and agencies of 
Federal Government ta trim the casts of major military § and 
space systems. The Department of Defense (DOD) was the 
major recipient af criticism regardirg the - perceived 
excessive expenditures of tax money for weapon system 
acquisition. 

The primary complaint of numerous scurces was that cast 
control measures employed by DOD were ineffective in hoalding 


down system acquisitian casts. 


BRB. THE EARLY YEARS 

Robert McNamara, Secretary of Defense (SECDEF) during 
the early sixties, answered the charges of ineffective 
government control by introducing several wide-rangirg 


pelicies to cantrol the DOD system acquisiticn process. 


These innevations included incentive contracting, the 
planning, programming and budgeting system <(PPBS) and 
several other concepts designed to give government 


cantracting officials and managers clearer visibility and 
cost contral aver their programs [CRef. 1]. 
Threughout the 1968s other pregrams for cost control 


were introduced, including total package procurement ard the 


Peay 


concept of yt Ot casting. The geal in all af these 
packages was the reduction af cost averruns in military 
proecurenmerit. 

By 1969 new emphasis was being placed om the issue af 
defense acquisition and management. David Fackard, the new 
Deputy Secretary caf Deferse, issued a memerandium in May of 
that year establishing the Deferse Systems Acquisition 
Review Council (DSARC), which functicned within the Office 
of the Secretary cf Defense (OSD) ta 2 the SECDEF on 
the status and readiness af each major defense system. This 
information was used by the tap defense managers within OSD 
toe ecoerdinate and evaluate the procession of work from cane 
phase caf the acquisition process te ancther. This was a 
major deviation from pervicus policy in that under the 
Packard guidance, OSD became a monitoring and milestone 
decisicn-maker, rather than a detailed director af the 
defense systems acquisition process CRef. 2]. 

Later im the year, a Blue Ribbon Defense Panel was 
ccaommissicned by the Fresident and SECDEF tm examine the area 
af defense acquisition and managemerit. To give the issue 
more "teeth," Congress created, Via public law, the Commis-— 
sion of Gevernment Procurement (COGP). This bedy was tasked 
to study and reccammend methods to enhance the efficiency and 
effectiveness cof eccmomical gavernment procurement CRef. 3]. 

Ir December af 1972 the Caommissian made 149 


recommendations: 82 required executive branch action and 67 


-— 
fas 


required legislative actian. The major cutcane af the 
report led tea the organization of the Office af Federal 


Proacurement Policy (OFFFP) and the formation of the Federal 


Acquisition Institute (FAI). The farmer establishment 
formulated government-wide acguisitiori policy and 
regulatiars, while the latter foacused crs erhancing 


acquisition education for the federal procurement workforce. 


CRef. 4] 


C. OMB CIRCULAR A-149 

In 1976, many af the recommendations af the COGF became 
codified by the issuance of OMB Circular A-109 by OFFF, 
titled Major Systems Acquisitions. The thrust of this 
policy was directed at reducing federal program cast 
OVeErruUns. Within DOD, it assisted ir diminishing the 
controversy voiced over the previous two decades on the 
necessity af acquiring new weapor systems. CRef. SJ 

While A-1@9 pelicy was closely patterned after the DOD 
directives of the Saad series, it enhanced the requiremerts 
Fare tap-level management within DOD ta employ early 
direction af research and development efforts ta satisfy 
mission needs ard goals, alang with the requisite management 
of the budgeting and contracting process [Ref. 6]. 

SECDEF responded tc the policy by appointing the Under 
Secretary of Deferise for Research and Engineering ta the 


pesiticn of Defense Acquisition Executive (DAE). The DAE 


pub 
i) 


was tasked with being the principle advisor ta SECDEF far 
the acquisition af defense systems and material. In 
addition, SECDEF called for the revision of the DOD 
Directive (DODD) sS@@@.1 and Instruction (DODI) 35000. 2, the 
primary policies for DOD major system acquisition. The 
revisicns were aimed at requiring additional attention by 
DOD managers at the "front end” of their programs; i.€. , lm 
the establishment of the need for a program, and for the 
integraticn af the project with the capabilities, 
pricrities, and resources cof DOD as a whole. 

While considered major achievements in the definition 
and refinement of the acquisition process, some people felt 
the publication af these policies led ta emphasis upon 
studying the problems associated with procurement rather 


than actually implementing solutions CRef. 71]. 


D. ACQUISITION IN THE EIGHTIES 

In a memorandun toa the Chief of Naval Material dated 25 
Navember 1981, G. A. Sawyer, Assistant Secretary of the Navy 
(Shipbuilding and Logistics), stated: (CRef. 983 


---l believe it is vitally important that we rededicate 
murselves to better business paractices, and find 
improved ways to manage our industrial base. 
Achievement of the full effect of these principles, 
which are the cutting edge of the agquisiticn process, 
requires the assignment of our finest talent. We must 
always remember that our Systems Commands are just as 
much a part of the industrial base as the giants oaf 
industry. It is evident we are not going to achieve our 
objective af a 6848 ship Navy by repeating the mistakes 
of the past. 
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These "mistakes of the past" were alsa recagnized by the 
Deputy Secretary of Defense, Frank C. Carigeci, upon his 
appointment ta office. On & March 1981, he chartered five 


working groups, involving all service branches and welcoming 


imput from industry as well, ta make recammendatians 
regarding the improvement of the federal acgquisitior 
process. Or 31 March the working groups reported their 


findings ta Mr. Carlucci, whe tock the issues to the Joint 
Chiefs of Staff and other top management officials. (CRef. 93] 
1. The *Carlucei Initiatives” 

Or, 32 April Mr. Carlucei identified S31 actions for 
implementation by DOD to improve the acquisition process, 
adding one mere action on 27 July. The major emphasis of 
the G2 actions was to achieve erhanced readiness, reduce 
acquisition casts, and shorten the acquisition time. 
Specifically, the actions, commeanly known as the "Carlucci 
Initiatives," were designed to promote decentralization and 
participative management, improve the plarming and execution 
of weapon system pragrams, and strengthen the industrial 
base that supperts DOD. Increasing the readiness of weapor: 
systems and reducing the administrative requirements in the 
acquisition precess were additional geals of the actions. 
CRef. 1@)] 

The "Carlucei Initiatives," or the Department of Defense 


Acqusiticon Improvement Program (AIP) as it was formally 


known, generated much excitement in military acquisition 


circles. Colonel G. D. Brabson, USAF, in his Autumn 1981 

article in Concepts, describes the excitement as coming in 

part: CRef. 111) 
»-2--by the fact that the services have been involved in 
the development af the actions from the first day. 
Thus, even the generation of the actions illustrates the 
participative management that Mr. Carlucci is seeking. 
The excitement also stems from the realization that, for 
the first time in many years, some real changes in the 
acquisition process may be possible. 

By October of 19381, 11 of the S2 actions had beer 
acccamplished, the majority being in the area of 
deceritralization ard participative management. In addition, 
ten af the remaining actions were in the progress of being 
campleted. Funding, always a major factor in the 
accomplishment of any program, was provided in the Fiscal 
Year 193982 Budget in amounts commensurate to the achievemerit 
of the remaining action cabjectives. 

e&. The "New" DOD saad Series 

In March of 1982, another major revision af the DOD 
Directive S@@@.1 series was issued. This revision focused 
or the deceritralization of management responsibility in the 
system acquisitican programs, arid listed the following seven 
"Acquisition Managemerit Principles and Objyectives:" CRef. 
re | 

Effective design and price campetition for defense 
systems shall be obtained to the tmaximuin extent 
practicable to ernsure that deferise systems are cost-— 
effective and are respemnsive to mission needs. 

Improved readiness and sustainability are primary 


objectives of the acquisitior process. Resources ta 
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achieve readiness will receive the same emphasis as 
those required to achieve schedule or performance 
objectives. As aA Management precept, operational 
Suitability of deployed weapem systems is an abjective 
of equal importance with operational effectiveness. 


Reasonable stability im acquisiticm programs is 
necessary ta carry cut effective, efficient, and timely 
acquisitions. 

Here the directive states that five concepts shall be 
followed to ensure stability is achieved. Effective lang 
range planning, comsidering “evalutionary" alternatives in 
place of salutions at the frontier af technology, and 
estimating and budgeting in a realistic manner are the first 
three. Flarming to achieve economical rates of production, 
coupled with the maintenance of surge capacity and realistic 
mobilization plans, and the development ef an acquisition 
strategy early in the inception af each program were the 
final issues. 

Next, the objectives addressed the following issues: 

To promote efficiency in the acquisition preacess, 
authority will be delegated to the lowest levels of the 
Componenet at which a camprehensive view of the pragram 
rests. Responsibility and accountability must be 
Clearly established. 

A cost-effective balance must be achieved amamg 
acquisition costs, ownership costs af major systems, and 
system effectiveness in terms of the missian ta be 
performed. 

Cocperation with U. Sz allies in the acquisition of 
defense systems will be maximized to achieve the highest 
practicable degree of standardization and irnteroperabi- 
lity of equipment, and to avoid duplication of effart. 
To pretect the public interest and fester ccampetition, 
am ethical distance in business relationships betweer 


defense and industry must be maintained, without such 
buyer-seller relationship becoming adversarial. 


17. 


Technical collaboration with industry must be maintained 
ta achieve major system acquisition objectives and meet 
technoalegical challenges. 

Major deviations fram previcus policy (the 13988 versicns 
of DODD S@ava.i and DODI SUa@a.2) were stated in this new 
Directive and the follow-on instruction, DODI Sa@aa@.e2, issued 
8 March 1983. First, in keeping with the decentralization 
concept, the mission needs determination was incorporated 
into the planning, pragraming, and budgeting system (PFBS). 
What was formerly known as the Mission Element Needs 
Statement (MENS), was now submitted as the Justification for 
Major System New Start (JMSNS) in the service Program 
Objective Memorandum (POM) package. Secondly, the new 
milestone af "program go-ahead" was nat rigidly tied ta the 
begirming of full-scale development. This alleawed the DSARC 
a more accurate view of costs, Supportability, testing, and 
other managment issues prior to a decision to cammit to the 
completion af full-scale develapment, preductian, and 
deployment. CRef. 13] 

Anether major issue revised by the new pelicy was the 
decision to start production. This issue now rested in the 
hands «ef the service component, rather than with the SECDEF 


as under previous policy, as long as there was no breach of 


milestone II thresholds. Furthermore, the DSARC review 
thresholds for beth Research, Develcpmernt, Test and 
Evaluation (RDT&E) prejects and producticn procurement 


actions were doubled to $204 million and $1 billion (Fiscal 
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Year 1982 dallars), respectively, thus decerntralizing by one 
level of management a significant number of programs, as 
long as these thresholds were not breached CRef. 14]. C 
final change was in the reduction in size and number of 
reports required far DSARC review. Starting with the JMSNS 
previously mentioned, this final change also included the 
compilation of three documents into one System Concept Paper 
at milestone ITI, the requirement validation point, and the 
elimination of one report and condensation of anather 
summary at the program ga-ahead point. CRef. 15) 

As further proaf af the reduction of administrative 
overburden, DODI 3008.2 was changed, as stated by Under 
Secretary of Defense R. D. De Lauer in a 28 February 1983 


memorandum ta the DSARC and military Acquisition Executives: 


CRef. 16) 
See Fin a document containing beth policies and 
precedures toe one that describes the cperation of the 
Defense Acquisition Review Cauncil. Folicy statements 


which are pertinent but are described in ather DOD 
directives and instructions are now referenced only in 
DODI Saa4.2 instead af being Summarized aS in earlier 
editicns of the Instruction. 


On 12 January 1983, Paul Thayer taqak the helm af the 
Deputy Secretary of Defense (DEFPSECDEF) post, inheriting the 
AIF and becoming responsible for the continued progress of 
the preaject. Recognizing that the acquisition community 
would question whether Line loss of the criginal designer caf 


the AIF would have an impact on the future af federal 


he, 


acquisition, Mr. Thayer promptly tack the issue to task and 
published a "Second Year-Erid Report" on & June of the same 
year, sent under caver of a memarandum titled Guidance or 


the Acquisition Improvement Pregram (AIP) CRef. 17]. 
Contained within the report was a summary caf progress made 
during the first two years of the AIF. The report noted 
that of the original 32 "Carlucci Initiatives," 13 had been 
fully implemented, nine were in various stages of progress, 


and the remainder required further action (CRef. 181). 


Comsolidating id of the original initiatives, Mr. Thayer 


directed concentration or S$1x areas toa improve the 
acquisition process. Program stability, multi-year 
procurement, stability in production rates, realistic 
budgeting, impraved readiness and support, arid the 


encouragement of competition were specifically singled out 
for acticmr. Mr. Thayer stated that these areas "offer both 
the greatest management challenges ard the highest potential 
payoff." CRef. 139] Primary implementatian responsibilities 
for the ceomsclidated actions were vested in the services, 
with assistance from selected OSD staff offices which had 
normal functional respornsiblities in the respective area. 
High-level working groups were established in the six areas 
tao monitor progress on the implementation and report toa 
DEPSECDEEF-. While the initial "Carlucci Initiatives" were 


not forgotten By Thayer in his new drive for reform in the 


fin 
SI 


acquisition arena, definite emphasis was placed on the six 
primary areas. 

When looking at the Acquisition Improvement FPragram at 
this poirt, it becemes apparent that the underlying 
management philosophy of DOD is ta enhance program stability 
and formulate realistic budget figures. Irn an article 
written far the Navember—-December 1983 Program Manager, G. 
D. Brabsorn cites several other issues that carn be viewed as 
being an ainsight to this philosaply. Reliability and 
suppoertability, competition, economic production rates, 
incertives, pre-plarmed product improvement, concurrericy, 


tailoring, and initiative are named as the "key themes" of 


the current management philosophy of OSD. (CRef. 20] 


ae ee 


This "flavor" af management philosaphy was well recieved 


a 
—— 


q ee es ee 
es 


by the military departmerts, with evidence of the degree af 
reform beirg Clearly indicated in various official 
correspendence and policies. Rear Admiral A. A. Giordano, 
SC, USN, Commander af the Naval Supply System Command, 
issued aA memorandum on 6&6 January 1984 voicing his "Top 
Concerns" for management guidarice. This list, an update of 
previous reviews in the area, indicated that the philcasaphy 
set out by OSD was beirg closely followed. Out of the top 
sixty concerns voiced by COMNAVSUFPSYSCOM, over half were 
directly related ta the concepts underlying the management 


guidance offered by OSD, with 8 out of the tap 10 being 


ra 
fate 


almast identical ta those "key themes" pestulated by 
Brabsor. CRef. 21) 
4. @IF%s Third Year 
William H. Taft IV replaced Thayer as Deputy 
Secretary of Defense early in 1984. Scan after taking 
office, Taft released the third annual report an the DOD 
acquisition program CRef. cei. 

Stating that "comsiderable progress has been achieved" 
in the implementation cf the AIF over the previous three 
years, Taft also voiced concern that "priority management 
attention" must be cemtinued so that the momentum would nat 
be lost CRef. eal. As proof af the pragress, the new 
DEPSECDEF cited the greater visibility for managing support 
and readiness in the program budget review process, as well 
as the improvement in plarning for competition at all levels 
of management. Additionally, Mr. Taft explained that 
greater expansion in the use of independent cost estimates 
for more accurate budgeting had been achieved. 

Recalling the previeous six initiatives set forth by 
Thayer, Taft added a seventh initiative, enhancing 
industrial base responsiveness, to direct attention ta the 
nation’s defense industry capability to meet surge 
production needs in the event of an emergency. 

A more pressing issue addressed by Taft in the report 


was the tapic of achieving program stability. Citing this 


ru 
ru 


as the initiative posing the most challenge ta managemerit, 
Taft stated: (CRef. 24] 
Despite the consensus that cansiderable savings carn be 
achieved through greater program stability, we have nat 
yet been able to find the soalution ta the complex 
problem of pragram instability. 

Naming budgetary contstraints impased by beth DOD and 
Congress as the prime causes of pragram instability, Taft 
motes that such constraints make it difficult ta achieve 
econamic production rates for all but a very few major 
programs. The new DEFSECDEF said that it would be "more 
important that ever" ta eliminate the lawer pricgrity 
programs in order toa achieve program stability ard more 
"economic" praductian rates CRef. 25]. 

Possible sa@lutions to the problem are affered by the 
report, starting with the basic decision process af DOD. 
Aggressive decisions regarding vertical cuts, new starts, 
and long-range plarming an behalf af DOD are required te 
achieve greater program stability. Other recammendatians of 
the report include: exploring the feasibility of a two-year 
budget precess; reviewing the Milestceane II definition as set 
by DODD s@aa.1, which the report concludes has not been used 
beneficially; studying the Air Force corcept af baseline / 
cost cap appreach to program managements; and finally, the 
establishmerit of the initiative on industrial base 


cansiderations. 


ni 
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The report concluded that even though considerable 
progress had been made, it was tac early ta assess the final 
impact ef the initiatives upon the quality af the 
acquisiticn process or the degree of defense readiness. 
Real savings experienced by the AIP initiatives were alsa 
stated as being elusive and difficult to assess, since those 
savings that are reported express cost avoidance associated 
with certain programmatic decisions. The net figure, which 
ceomsidered ether pregram decisics iWeonsi stems with 


management initiatives, was absent in the Service’s report. 


Ee: THE OUTLOOK FOR ACQUISITION 
It is evident that the initiatives af the acqgiuisiticn 


improvement program are viable and important ta the future 


of federal procuremerit. Despite caomtinued public exposure 
to the "harror steries" befalling gaverrnment agencies in 
acguisition matters, headway 1s being made. Senatar Dan 


Quayle, chairman of the Senate Armed Services Coammittee’s 
Task Ferce on Selected Defense Procurement Matters, cited 
several of the "success stories" in an attempt ta put the 
issue into perspective. [CRef. <6] 
The value of competitive awards in DOD rase ta $47.8 
billion at the end of Fiscal Year 19383, up from Sis cul 
billicnm in Fiscal Year 1984. 
The number of campetitive awards in DOD has shown a 
ae 


Similar junp from 4.4 million in Fiscal Year 1984 ta 5S. 
million in Fiscal Year 1983. 


fi 
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The renovated battleship Towa was delivered by Ingalls 
Shipbuilding within budget and & 1/2 menths earlier than 
called for in the original cortract. 

Threugh the use of concurrenecy the Navy saved $28 
million in Fiscal Year 1983 by combining spare parts ard 
preduction campenent buys on the F/A-18 aircraft. 

The Air Force has implemented a successful program for 
aircraft engines that cambines dual scurcing ard data 
right provisions, two key pregrams in the AIF. a 
addition, the contractor provided the mast extersive 
warranty to date on the engine. 

The F-16 fighter program, currently under multi-year 
contract, has seen over 1,880 aircraft delivered at or 
below cast. The unit cost of the aircraft has decreased 
7.4% in comstant year doallars since 1984. 

Greater emphasis is being placed on keeping down casts 
rather than Buying material faster, which was prevalerit 
in the mid-seventies. Personnel incentives are being 
affered and awarded toa DOD employees whoa are active iin 
Keeping down costs via watching for mis-priced items arid 
indications of contractor fraud. 

An equal number af dissenting views can be fanund, 
hoawever, that indicate serious preblems still abound in the 
acquisition process. In an address ta the Winter Regicnal 
Conference of the National Contract Management Asscaciaticn, 
held 9 February 1984 in Sacramenta California, Bl dicot . 
Crowell of the firm Crowell and Morirng pestulated that the 
enactment of legislation upon the acquisition process oanly 
worsens the ills that they were enacted te cure. Citing the 
Federal Acquisiticn Regulation (FAR), the process of 
certifying claims under the Contract Disputes Act, and the 


creation of the Inspector General for the Departmert of 


Defense as proof af his theorem, Mr. Crowell airs the view 


pus 
Ch 


that the acquisitian precess in federal goverrnmerit is 
becoming mired in complexity and legal litigation. CRef. 273 

The FAR was intended to pravide a uniform regulatian far 
all federal coartracts. However, accarding to Mr. Crowell, 
the FAR suffers from several shortcomings that result in a 
non-uniform system for pracuremerit. While the regulatian 
prohibits inconsistent agency supplements, the latitude 
provided ta the agency head in implementing the FAR and 
adapting it to the particular needs of the agercy may well 
grant expansicr, proliferation, and redundancy at the lacal 
level. Mr. Crowell is concerned that the net result of this 
action is a non-uniform system, as each agercy will 
interpret the FAR without regard to the interpretations 
offered by other agencies. (CRef. £8] 

From a legal viewpaint, Mr. Crowell states that even 
theugh the FAR was rewritten for the sake af greater 
clarity, lawyers will argue that the different words used 
will have different meanings, even though na substantive 
changes were intended. [CRef. 2931 

The issue af certification of claims is viewed by Mr. 
Crowell as being a nightmare af legal litigatiaoan and 
hardship. The courts will have to decide on all aspects of 
the issue before contractcars have a clear-cut answer ta the 
implications af the requirement. In the meantime, according 
to Mr. Crowell, cantractors will have ta certify "everything 


im sight" in order toa escape legal caomplicaticons from the 


fit 
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certification issue. He further states that the net result 
ef this action is the bearing cf enarmens casts for 
taxpayers ard cortractors alike, Since the Disputes Act has 
Failed, in his view, In its most fundamental purpose: the 
facilitation of the just and expeditious dispasitican af 
contract disputes. CRef. 30] 

In regard ta the Inspector General issue, Mr. Crawell 
states that Cangress created the pasitian without evidence 
that it was actually required. The underlying "rhetoric af 
the times" dictated that a Congressional vote against the IG 
would have been construed as a vote for "fraud, waste, and 
abuse. " The creation of the IG and the resultant reporting 
requirements place it im direct competition with the Defense 
Comtract Audit Agericy, resulting ain the twa factions 
competing against each other for auditing "scoaps. " Mins 
Crowell stated that this would anly cause prablems far bath 
the contractars and the substantive deferise programs as the 
two activities try to out-IG each cther. CRef. 31] 

In conclusion, Mire Crowell painted a gloomy picture af 
the future of the federal procurement process. Neting the 
historical “lack af trust" that Congress has in the federal 
acquisition system, and citing the increased legislative 
activity in procurement reform being indicative of an 
increasingly active rele im legislating charges ta the 


process, he feels that: CRef. 32] 
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This trend will nat abate far the farseeable future. Ie 
my theorem about the negative effects af Congressional 
procurement legislation proves correct, the process will 
experience difficult times for years ta come. 

In an attempt to confront such questions raised by Mr. 
Crowell, much activity is undertaken by various groups 
within the federal acquisition arena. One such gathering 
involved members of the tri-services, the private sectar, 
and other interested bodies, at the Acquisition Strategy 
Workshop, held 1-2 May 1984 at the Defense Systems 
Management College, Fort Belvoir, Virginia. 

Recognizing that the formulation of a viable acquisition 
strategy 15S paramcunt to success in the pursuit af ar 
efficiernt procurement process, the workshop facused on 
issues that addressed the importance cf planning | and 
developing an in-depth acquisition strategy plan early-on in 
the pregram. The workshop identified several important 
problems surrounding the issue, mainly in the area of 
assistance available to the program manager fer guidance on 
establishing an acquisitican strategy. The workshap noted 
that the Defense Systems Management College was in the 
process of compiling the Acquisition Strategy Guide, and 
hoped that this publication would assist the manager in 
addressing the problem. Im addition, the workshap cited 
that ta be effective, a strategy must be: CRef. 33] 

»--rabust to meet teamorrow’s challenge, must be flexible 


but not break, must be valid but not direct, and must be 
Clear but not precise. 
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Similar research is being undertaken in other areas of 
acquisition management, and must ceantinue ta be exploited ta 
the maximum extent if a true reform af the federal 


procurement process 1s to be achieved. 
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Gide COMPETITION IN ACQUISITION 


A. INTRODUCTION 

Rapid growth in federal procurement in the past decade 
prompted congressional action ta provide leadership and 
coordination in the procurement function. Competiticn, long 
favored as the single best saurce of reducing casts in 
acquisition, was seen aS an important key issue in the 
congressional reform program. 

In a 14 March 1984 memecrandum to all Naval Supply Corps 
Officers, Rear Admiral A.A. Gicrdans, SC, USN, Chief of the 
Supply Corps, quoted President Reagan as stating that 
competition "is the single most important scurce of 
innovation, efficiency and growth in our economy. " The 
Admiral further stated that: CRef. 34] 

Competition makes gocd business sense, and I want ta 
make it clear that increasing competition must be a 
primary objective of all personnel involved in lagistics 
management. 
B. COMPETITION IN ACQUISITION 
Under generally accepted eccenomic terminolagy, 
competition can be defined as the practice of two ar more 
parties, acting indeperdently, to secure the business of a 


third party under the most favorable econamic conditions 


CRef. 35]. 
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The benefits af campetitican carn be widespread = and 
favorable ta the American free enterprise sytem. Seen 
benefits as the achievement of cast savings, a broadening af 
the industrial base, drawing participation from varied 
sources af technolcagy, improving the techrnalagy acquired, 
and impraving the delivery schedule can be achieved (CRef. 
56]. 

However, competition car also pose several prwablems. 
The campetiticn process, to be effective, requires ar 
appreciable amount of time devated ta plarming and eather 
administrative matters. Additionally, the cast af injecting 
competition imtca what would have beer a sale ssurce 
procurement carn be caunter-preductive ta the overall 
financial health of a project. 

In the long-run, hawever, it has beer long recognized 
that competition is one af the few methods of ensuring that 
prices for goods are based om the needs of saciety, im this 
case, a stroang naticnal defense. Since this need i159 se 
great, it is possible that ne price is taa high ta pay far 
such a necessity, and strong forces in the market may 
attempt ta exploit this fact. 

The philosoaphy of the market driving the price of = ar 
item and campetition being the regulating force in saciety 
was postulated by Adam Smith, whe stated: CRef. 371° 

Arr invisible hand will regulate the supply and demarid 


fer a gacd by establishing a price which will clear the 
market af all gaocds in a given time pericd. 
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Arr oppesirng view was presented in 1942 by Berle and 
Mearns, wha feurnd that corperate wealth, rather than being 
diffused and shared by many small firms, wasS increasingly 
being ceancentrated into the hands of a relatively small 
number af campanies CRef. S845 The effect of this can be 
seer by the fact that over eighty percert of corperate 
wealth in the United States is row fourd in anly twerty 
percent of the US corperations CRef. 39]. The significance 
of this issue is the fact that the cencentration af wealth 
gives a small rniumber of firms the major leverage in control 
ever prices. As stated by Colonel M.D. Martin and Majar R. 
Fs Gelder, USAF, af the Air Force Business Research 
Management Certer:s CRef. 4a] 

Noe longer does the market determine a market price in 
the majority af cases, rather corporate oafficialsw@aame 
produce and sell their preducts in a sole source 
(menapaly) situation develap prices which may or may not 
reflect coast plus a reasonable returri. 

Between these two types of market structure, pure 
campetition and monopely, there exist two ather farms af 
marketing: cligopaly and duapoaly. 

Oligepoly can best be described as a market af few 
sellers and many buyers. The praducts are similar in form, 
fit and functian, but are marketed as different via varied 
forms af advertising by the producers. Ore firm wsually 


holds a slightly memapoalistic cantrol aver the others and 


basically sets the price. 
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Ducpolay 1s charecterized by two firms existing in the 
marketplace, one of which 1s dominant and has control over 
price and industry operation. The ather firm can survive 
solely with the support cf an cutside agency, a 
government intervention. This type of market has been 
Called "artificial" by economists, and 15 quite ccammanly 
found in the government weapon system environment. 

In the post World War II marketplace, a large number of 
monepolistic firms were producing a majority of the gesds 
for the military arena. In the years since, this has been 
the strategy of the defense industry since it is in their 
best interests to promote their research and development te 
the point where they are the only firm that can supply the 
needed technolagy in their state-caf-the-art field. Under 
the high-tech defense market, this leads toa a large number 
of sole-source procurements being made by the Goverrnmerit, 
which, in fact, may be acting as a meomnoapserny due ta the 
unique nature af the defense market place. This 1s fostered 
by the degree of specialization and market segmentaticn 
found in defense programs. 

The crux of the matter is that over the years, fewer 
Firms have been getting a larger share cf the defense 
dollar, or better stated, the taxpayers’ dollar. This 
leads ta the eventual moanapseny (the Governmert) dealing 
with a few select monopolies (the surviving defense 


contractors), or at best to a dual-cligepaly where segements 
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of goverrment interact with a few suppliers. Either way, 
the small businessman, that most important cag in the 
mation’s wheel of industrial fortune, is left out af the 


circle. 


_C. THE NEED FOR COMPETITION IN THE DOD 

Early studies By the DOD indicated that major savings 
were possible through the introduction of competition. A 
1972 study undertaken by the Army Electronics Command found: 
CRef. 41] 

Introducing competition into a sole-source procurement 
would result in an expected acquisition cast savings of 
4Q@ percent to S5@ percent. 

Colonel Martin and Major Golden list several studies 
undertaken between 1974 and 1979 that provide savings 
between ten and twenty percent when sole-source procurements 
were switched to apen competition CRef. 42]. 

A key issue here is that these studies did mrnot fully 
explore the effects of the increased administrative casts 
that would arise from the competitive acquisition strategy. 
In fact, a recent GAO study om the cost effectiveness af 
Dual Sourcing concluded that there still remains a great 
deal of indecision regarding the financial effectiveness af 
competition  CRef. 43]. However, studies such as these 
acquired the ear af the congressional bodies, and the theary 


of increasing competition to decrease weapon system casts 
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was thrust inte the forefrant af Bear veer cauciHe sacial 
mavemert. 

National security policy mandates that the nation remain 
militarily streng, and that the private sector is the scurce 
of required geacds and services. The strength af the 
riation’s defense relies heavily upen the technological 
expertise and compentency af the defense industry, and their 
praduct rar oF high techrnoelegy weapem systems. Since 
caompetiticn has been historically viewed as an inhibiter tea 
technalagical inmnevaticon, the push ta “ecenoaomize" weapan 
system pracurement met with same resistance in DOD. 


A major fear of the DOD hierarchy was that increased 


emphasis on campetition would remave the impetus at 
inmnovatitve techrnalagical advances enjcyed by the "think 
tanks" and ather brainstorming graups. These greaups, made 


up mf individual researchers ar research teams, previded 
much of the unique skills required ta develap "state-af-the- 
art" weapean systems. It was feared that competition during 
the research and basic Reeccemial phases would restrict the 
amount ef scientific information made available ta the 
gevernment. CRef. 42] 

Hawever, in later phases of weapon system development, 
namely the cencept validation phase, competitian may be 
migh ly benefical te the attainment oaf technelagical 


supremacy. Arn example of this would be in the develapment 


and testing of a specific aircraft type. Noem-compet itive 
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cantracts are let in the initial stages ta different firms 


te produce an aircraft that conforms to basic ccanceptual 


gcals. A competitive fly-off is chesen as the ceomtracting 
methad ta delineate which aircraft would be selected for 
producticr. Thies, imn the initial stages the irmnovative 


skills and rescurces of the firms are not hindered by strict 
specificaticns: rather they are allowed tc improvise and 
push the frontier ef technology in order to produce the best 
product for the specified goal. After the fly-off has 
demanstrated the acceptability «of the predict, campetitian 
can enter the contracting preacess in the selecticn of 
manufacturers to produce the components of the system. As 
further develapment and testing progresses, drawings and 
mther technical data will standardize, allewing for further 
competition using advertised methodoalagy. 

Gther measures were employed ta induce competitican 
inte the weapen system acquisition process. Anti-trust 
action ta change market structures and legislation ta reduce 
merger activity indirectly affected DOD in their selecticmn 
of contractors. Research activity verified that such 
competitive contracting appreaches, discioplined adhererice 
to formal source-selectian procedures, increased use of 
component breakent, and broadened use ef two-step formal 
advertising in the research and develcpment arena will all 
erhance the ecemamic reform ef the acquisiticn pracess. 


PRef. 45) 


In the final analysis, it became apparent ta DOD that 
competition could and wauld be benefical ta the weapar 
system acquisition process if used in the proper context. 
Basic concepts exist that provide far economic return while 
allowing for technological supremacy when ccampetitian is 
applied in the proper stages of the acquisition process. 
Proper judgment would be required to apply competitive 
mechanisms in the appropriate phase, and plarmning and 
control would be vital to the preper execution af the 


pragram. 


D. IMPLEMENTATION WITHIN DOD 

In February 1982, the Office of Federal Procurement 
Policy (OF PP) submitted its second praposal toa Ceangress 
regarding the development af a uniform, comprehensive, 
innovative procurement system within federal agencies. 
Following this submission, orn March 17 1982, Presidential 
Executive Order 12352 was published, charging OFFF and the 
Office of Management and Budget (OMB) with the task of 
providing leadershipn, policy guidance, and coordinatican 
necessary to achieve the proposed system. 

Specific problems identified by Executive Order 12352 
included the inadequacy of existing campetiticon in the 
acquisition process. In a General Accounting Office (GAQ) 


report by the Camptroller General on progress of Federal 


Procurement Reform under 12335¢é, the following was stated 
regarding this issue: CRef. 46] 
Competiticm is curtailed by procurement complexities, 
funding constraints, restrictive specifications, limited 
market knowledge and planning, and absence at 
cantracting officer independence. 

DOD response to the Executive Order came cn S30 June 
21S | Pee with a letter to the Deputy Director of OMB stating 
that the Under Secretary of Defense far Research and 
Erigineering (USDRE) was appointed the Preoecurement Executive 
for DOD. His responsibilities included averseeing 
development of the agency procurement systern, enhancing 
career management af the procurement work farce, and 
evaluation and certification that system performance met 
with approved criteria. 

Further indication that DOD was striving to meet the 
goals of furthering competitian in the defense industry was 
in the publication af the Department of Defense Directive 
7400.1 an 29 March 1982. This directive, titled "Major 
System Acquisitians," stated that aS an acquisition 
management principle and objective: (CRef. 471] 

Effective design and price campetiticn for defense 
systems shall be obtained ta the maximun extent 
practicable tc ensure that defense systems are cost- 
effective and are responsive to mission needs. 

A DOD-funded management study listed six factars that 
would have to be overcome toa meet the objectives of 


increasing competition. These weres a Significant lack of 


datas a lack of resources; the cost in both time and money 
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af acquiring new Sources; the risk of getting new scurces; 
mbsalescence of standardized parts; arid, the averall 
complexity ef the acquisiticm pracess CRef. 48]. 

DODD sS@aa,.i directed management attention ta many af 
these deficiencies by reqnuiring im-depth amalysis) = and 
dacumentation of the acgquisiticn proacess. The Integrated 
Pragram Summary CIES). a detailed report om the total 
Pragram fram the aunitial threat assessment toa propeased 
future aumplications af the project, required attenmtican ta 
pDlarming and the impact of all aspects of competition ta the 
oraject. (The IFS is submitted when requested by DSARC). 
Alternative systems were required ta be explored, whether 
the senrces existed ar were being develaped. Cest arid 
Cpoeraticnal Effectiveness Analysis (COEA) was mandated, with 
attention directed tam life cycle cests ard afferdability. 
Interaperability and standardization aspects were required 
ta be discussed, with emphasis om the overall effectiveness 
oF the system. Ir Summary, the major system acquisitican 
cycle included principles that were cansisterit with 
recagnized reform actions needed ta induce campetiticm inte 
defense procuremerit. 

The Secretary of Defense, Caspar Weinberger, issued a 
memarandum arn 9 September 1982, that voiced his cancern caver 
the competition issue: CRef. 493 

IT am ceorvinced that we must give greater attention te 


mbtaining ceampetition in the placement af contracts by 
all Department af Defense Components. The benefits 
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derived Fram campetition are well recognized. 


Competition serves ta reduce cast, imprave quality, and 
enhance the i industrial base that 15 sa critical ta 
defense moabilizaticn. The pelicy ta abtain maximum 
competition 1s prescribed by the Armed Services 


Pracurement Act, and it is reiterated by Executive Order 
12352 and at varicus points in the Defense Acquisition 
Regulaticn. It is our responsibility ta assure that 
this pelicy is adhered to rigorously. 

The Secretary cantirnued by stating that all DOD 
camponents were toa place maximum emphasis an coampetitive 
precurement, and that contracts would be placed cm oathner 
than a competitive basis "anly when clearly justified." 
CRef. Ss@] His platform regarding the extent of Support ta 
competition was clearly put forth in the latter portion oaf 
the mema: CRef. Sl] 

No type «fF purchase 1S automatically excluded fram this 
direction ta maximize competition and this directicn 
applies regardless af the level of the requesting 
afficial or the impeartance af the subject matter af the 
contract. Farticular attention should be given ta thase 
areas where the assumpticen traditionally has been made 
that competition 15 net available. 

The Defense Acquisitian Imprevemernt FPregram (DAIF), 
first implemented in 1981, received renewed emphasis om the 
campetition issue in mid 1983 CRef. Se]. Of the S22 orp 
acguisiticon lmpravement program imitiatives, Deputy 
Secretary af Defense Faull Thayer decided that six issues 
were Significantly important enough ta address in a S May 
1983 memorandum. OF these S1x issues, the encouragment af 
campetiticon was listed as one of impartance [CRef. Jaane A 


prejected $14 billicm was expected ta be saved over the span 


cf the Five Year Defense Flan (FYDF) due ta the DAIF reforms 
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alane, with ceampetition ir Naval ceomntracts being cited as a 
large oortion of the savings CRef. S34]. 

Hawever, more than token resistance remained in the 
field ta the concept af increased caompetiticn. In a 7 April 
1983S memorandum ta the Assistant Secretary of the Navy 
(Shipbuilding and Logistics), the General Counsel of the 
Navy Walter fT. Skallernup, eer reported that there still 
remained ari "instituticnal bias mci. naencampetitive 
Serntcracting." CRef. suJJ While the bias was net attributed 


ta any Single source, the record of Defense statistics 


demonstrated that competitive contracting was not as 
prevalerit as was desired by the hierarchy of DOD. "Repeated 
policy preomeonuncements by senior Defense afficials" and 


"case-by-case challenges by ceaomtracting officers" were cited 
by Skallerup as magjor corntributers ta this deficiency. 
Caompetiticen was being used as a last resert by the majcrity 
of camtracting officers, Skallerup cencluded. CRef. S66) 
1. The Navy Competition Advocate General 

Or 4 Angust 1983, Secretary af the Navy John Lehman 
affFficially stated the Department af the Navy Acgquisiticmn 
Management FPalicy. One of the 15 initiatives fer immediate 
action included in this Policy was the establishment of the 
Departmerit of the Navy Competition Advecate. While 


recognizing that much progress had been made in promoting 


competitian over the previous two years, Secretary Lehman 
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also admitted that the resistance was significant encugh ta 
demand more attenticn ta the issue. CRef. 37] 

The actual establishment af the peasiticn af Naval 
Campetiticorn Advacate was accamplished threugh the Naval 
Material Command (NAVMAT) natice S434, dated 2&2 August 198s. 
In this ratice, Commnedare Stuart F. Flatt, ss) Se USN, was 
named as a "general" in the Navy: the Cempetitiscn Advacate 
General (CAG). His extensive list of duties included: CRef. 
8) 

»» Gevaeting special attention ta areas which offer [the] 
greatest opportunity for cast saving through ircreased 
competition, such as the POM and budget process, the 


ARE/CEB/DNSARC/DSARC process, acquisiticn strategies and 
plans, spares breakants, technical decumerntaticon far 


proecuremert, and the quality af material. He will 
implement mew ccompetitiorn initiatives far pragrams such 
as subcenmtract ing (SFE7 CEE caontractar support 


services, and resources for multiple saurcirdg. 

To "get the ball rollirg," President Reagan lent his 
support ta the issue in a memorandum dated 11 August 13ae. 
Addressed tc the heads af all departments ard agercies, the 
mema discussed his philasaphy on competiticn and his concern 
regarding the lass of benefit fram nat actively ccampetine 
federal procurement: CRef. 394 

Competition 1s fundamental ta our free enterprise 
system. ike is the single most important saurce af 


immoavatican, efficiency, and growth in our ecarncamy. Yet, 
far toc aften the benefits of competiticn are excluded 


from the Federal precurement precess -- a precess which 
Yimw results in expenditures af aver $1680 billion 
arrually. Numereaus examples of waste ard exarbitart 


cests due ta the lack of competition nave been detailed 
by the Congress and the press during recent months. one 
YT call upen each of you ta assure that campetiticn 1s 
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the preferred methad af procurement in your departmerit 
mr agercy. 


As part of his cencern over the lack of Ccaompetitien ir 
Federal procurement, President Reagan went on ta state that 
he had directed Dem Seawle, the Administratar for Federal 
Pracurement Palicy in the OMB, ta issue a policy directive 
an nem-caompetitive procurement. The intent af the directive 
was to establish geverrmert-wide restricticns on the use af 
nancanpetitive pracurement. 

A major new cancept brasught abaut by the Siete y 
directive was that any nemcampetitive procurement under the 
circumstances allowed in the directive, abcove a doallar 
thresheld established by the Agency FPracurement Executive, 
must be approved by the Agency Procurement Executive befcare 
issuance of a soelicitaticn. The war against nancampetitive 
preciurements was really starting ta escalate. 

With Presidential support, Congressicnal mandates, ard a 
bevey af newly appointed cammand competition advacates ta 
suppert him, Caommodare Platt set ferth his “marching orders" 
and attacked the competition issue head-on. 

In his first letter ta the mFFicially designated 
competitian advecates, the Navy CAG stated that: CRef. 61) 

Competitive procuremerit represents the extension af the 
principle of fairness into the defense acquisitian 
pracess. The public trust placed in thase whe obligate 
public furids includes the assurance that A fair 
eppertunity will be provided toe all wha carn meet the 


goverrnment’s needs. 


One effective way to significantly reduce casts, arid 
thereby be able ta afford our defense requirements, is 


te aincrease the use af competition. The Navy 1S naw 
emphasizing competitive pracurement stroangly. 


Commodore Flatt went an toa mnate that in private 
industry, which is ret subject ta such mandates ari 
increasing cCcompetiticn, the use of caompetiticn is seen 


extensively in fastering the best economic pasture passible. 

He prafesssed: CRef. 613 
Making use of the entrepreneurial spirit te achieve = arn 
efficient allecaticon af resaurces as firms Pursue a 
competitive strategy in product develapmert, praduct iar 
and pricing will allow us tom purchase the right product 
at the right time for the right price in the mest 
efficiert, effective marner. 

It must be noted at this poirit, however, that the term 
"campetiticor" when used by private industry 1s reat 
mecessarily used in the same context as it is by DOD. Under 
commercial Set HOEKE. “campetitican" may refer ta the practice 
of competing as few as twa select firms against each ether 
regardless af the rumber of qualified suppliers available. 
This is net the ceancept wsed by DOD, which V1lews 
competiticn, te be fair ta all, as being among the tatal 
papulation of qualified suppliers. 

As gttidarnce fer the new competiticn advacates, several 
specific actions were offered ta assist in prometing the 
"institutional advacacy far competition." CRef. 62) 

First. the campetitian advacates must underline their 


cammitment ta the promation af Competition by acticr. Their 


asitiors mst be such that everyore ir the acomMmisitiar 
p y G 


£y 4 


precess recegnizes that scle-source 1s tc be considered cnly 
as a last resort. 

Since all sole-source justifications are reviewed by the 
competition advocates, Commodore Platt directed that they 
use all resources available to ensure that the justificatian 
is challenged wherever possible. Independent determination 
of adequacy for sole-source procurement 1S paramount. 

Competitian advacates are directed ta encaurage plarmning 
of each procurement to the maximum extent passible. CAG 
instructed early involvement in the acquisition precess ta 
ensure that competition is addressed as a strategy. 

Expansion in the use of commercial specifications was 
another issue addressed by Commeadore Flatt. Technical 
personnel were expected to develop specification packages 
with the intent of fostering competitive procurement. 
Command campetition advocates are directed to discourage the 
use of restrictive or averstated goverrment specificaticns 
and contractor-prepcesed engineering designs which would 
inhibit subsequent competitive procuremert. 

Making the performance af market research a routine part 
of the procurement process was listed as another duty of the 
lecal advocate. Public Law 98-7e mandates that any preposed 
noncompetitive purchase over a certain specified level be 
published in the Commerce Business Daily with the intent 
that the government could then be made aware of any 


previously unknown source. Such market research as more 


frequent use of "Senrces sought" mnatices and ather tapping 
‘of available resources were directed. 

Other issues addressed were checking follow-can buys, a 
clese reevaluation af contractors’ claims ta proprietary 
rights ir data, and ensuring that the program management 
persammel are giving adequate apportunity ta be trained in 
competitive practices. 

One of the mest fruitful areas for competition autlinec 
by Commodere Flatt was ir the area of comtractor support 
services being awarded as scle scurce. Breaking the 
dependence orn long-lived single-source cantractar support 
reguires much planning and some time ta achieve preapertly, 
but must be addressed. 

Likewise, unmselicited proposals by ceorntracters affer the 
peterntial ta became scle-scaurce comtracts. Ciase 
examination af the material or services offered is directec 
ta ensure that a saurce may rat be availadle am an 
umrestricted basis from ather saurces. 

As a final guidance, Commocdeare Platt directed that the 
creatian and MmMaintanence af “aggressive interactive 
dialogues and liaisan with industry as well as within the 
cempetition advocate community” be achieved CRef. 64]. 

e. Standardization Through Competition 

Ir a letter dated 3 April 19384, Conmodare Platt 
addressed the Navy competition advacates on the subject af 


standardizaticm. 
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Lemg theaught ta be mutually exclusive with imntelligerit 
competiticn, starndardizaticn was being increasingly seer 
througheaut the American marketplace. i GeaGtesechie practice 
was observed ta be thriving aim a highly competitive 
enviranmerit. Such items as spark plugs, computer chips, ard 
even perscmal ccamputers were standardized and yet sald very 
well in the campetitive market. 

Ceonmodare Platt stated his pasiticar cy the 
implementatienm af standardization ain Naval acquisiticn: 
CRef. 64] 

Ore oaobyective af standardizing oanur weaper systems, 
subsystems and components is to reduce tatal casts by 
limiting the number of wmique items, including equipment 
furnished by prime corntractars, which have te be baught, 
managed, arid used. Standardization certainly reduces 


lagistics costs because of easier maintenance and the 
resultant lower training, manpower, suppert equipmert, 


and publicaticans exasts. Another benefit iat 
standardizaticn 1s the improved efficiency and 
effectiveness which caomes fram Fleet users having common 
equipment ta aperate. Here we see the benefit of life- 


cycle casts. 

The CAG further explains that standardization was meat 
new ta the American defense industry, reaching back as far 
as 1798 when Eli Whitney manufactured intercharncebdle ovarts 
For muskets. Ariy part made by his precess weonmld fit im any 
oF his muskets of the same design, since by using specia: 
Jigs and design patterns for lay-out, all parts made were as 
identical as passible. Herice the first mass-produced weapan 


system in America. CRef. 65] 
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Conmmadare Platt identified twa pragrams in the DOD that 
were aimed taward achieving defense standardizaticn. The 
First, the Department’s parts camntral pregram, was directed 
to use existing standard parts in the desiqn oaf new 
equipment. While industry complained that this inhibited 
technalagical advancement, DOD stated that stable design and 
complete specifications found im existing parts were af more 
importance. The ret effect on competition under this 
program was that after a component becames standardized, the 
everall quantity ta Be Bought generally increases as it is 
used in variocus applications. The presence af preven 
ceompeanents, stable designs, and complete specificatians lend 
themselves to an effective competitive aC WS ie Gi 
program. CRef. 66] 

The secemd pregram air DOD was the "Like Equipment" 
concept, where all ships, aircraft, mar ather system af a 
specified class ar type, use essentially the same standarc 
equipmert. Configuratian cantroal is the key element in this 
program, requiring indepth advance planning and foresight oy 
the part af the pregram managers. Threugh buying alias 
ence or an a multi-year basis, a program manager caonmid  biuy 
several years’ werth af caempenent parts for ao particular 
ship class, anid take advantage of lawer acgquisiticen casts 
through large-velume buying. CRef. G7] 

"A generic appreach you shauld cansider is tam achieve 


standardization rot By identical equipment but by equipment 


4. © 


which has tne same form, Fite aVviawee TUMECI Cn, “Sdarected 
Cammadare Flatt CRef. 68). Specifying impit , entout size 
camstraints and ether critical requirements early-con ain a 
praciurement action would allaw caompetiticm without using a 
Sor id—-ta-print” appreach on the part of the contractor. 
THUS, the ceamtractar can utilize His awn preducticnm process 
and adapt it ta the specifications af the preaject, thereby 
reducing costs Significantly over having ta fallow a 
mandated manufacturing pracess that may not be campatible tx 
his caperaticnr. This appreach is best stited toa the 
manufacture af cansumable-type items, which are rnarmally 
praduced in large quantities. 
Ae The Navy BOSS Program 

The Navy Buy Our Spares Smart (BOSS) program was 
implemented tea enhance acquisiticnm af spare parts. One af 
its initiatives was the emphasis cm the DOD parts contrel 
pregram ta help keep acquisitian casts af new parts ta a 
Malrniimiant. This program, commented Cammadcare Platt, WAS 
particularly useful iY new pragrams where ev 1G deen t 
develapment af a standard 15 easier than would be found in a 
more advanced project CRef. 69]. 

b. The Navy SHARE Fragrar¢ 

Cammoaodore Flatt urged competition advacates ta 
Familiarize themselves with the Standard Hardware 
Acquisition and Reliability FPregram (SHARP), an extension of 


the 16-year-cald Standard Electronic Madules (SEM) orimoranm 


develmaped by the Army. Under the SHARE cencept, a limited 
number of "standard electreaenmic packaging" hardware would he 
established. These packaces would be designed one 
accoammadate new technalceogy and wanid be bath testable and 
repairable. Alternate scaurces would be required for all of 
the hardware as well. The result, as stated by the CAG: 
CRef. 7J 
oa « Wad | be cast reductian throaugh elimination af 
dulplicate design or development effarts and caumpetitive 
repreacurement via validated design data packages. SHARF' 
is an excellent example af a program where competitian 
is bath pramated arid facilitated through 
standardizaticn. 
Es THE EFFECT OF COMPETITION ADVOCACY 

In an 11 May 1984 address ta the Natisnal Contract 
Managment Associatiean in Cherry Hill, New Jersey, Cammadare 
Flatt discussed the accomplishments af his competition 
advacacy program. 

Citing the upswing in the nation’s eceanamy and the 
increase in grawth rates, Cammadeare Platt indicated that an 
expansicn af campetiticn was bringing a "burst oF 
immeavatican, increased efficiency, arid lower coasts. " CRef. 
711i This rebust industrial view coanpled with the upswing im 
the ecenemy led the CAG ta prafess that Navy managers are 
presented with a "mast Ffaverable climate” tom increase 
caompetitian in procurement CRef. 721. 


Caommoadare Flatt wernt an ta address the accoamnplishmernts 


mbserved in the "quest for increased competition. " First, 


GSieinmg Fiscal Year 1383, ioe m eae an the Navy’s tatal 
procurement dallars were awarded competitively. This 
amounted to a 44% increase aver the Fiscal year 19382 level 
CRef. Tod. A secend accemplishment was nated in the 
competing of the first 15 folleaw-an ships af the "Ferry" 
class (EEG), resulting ain a saving af over $142 millian 
CRef. 741]. A similar cempetition between two major 
shipbuilders fer a larger ship, the Aegis Cruiser, netted a 
$iZ2 millian reductian over ar earlier sale-scurce award far 
three ships (CRef. 75]. 

The issue af cantractar data rights was alsa addressed. 
Cammedore Flatt assured his audience that the Navy was 


making inrcads in abtaining data rights ta allow campetitive 


repracurmert. FPrevicusly, corntractar praprietary data 
proahibited follcow-ern pracurement from iather than the 
original scurce. Citing a case with Fratt ard Whitrey, the 


CAG stated that the Navy worked out aA program with the 
contractear ta permit competitive acquisitican af replacement 
parts fer aircraft engines from their subeaentractears using 
the prime’s technical data. Similar prajects were being 
faverably recieved by ether industrial firms. CRef. 763 

ma cloesmda, Cemmadare Platt abserved that the initial 
perceived instituticnal bias against caompetitican may be 
drepping fram sight. Cempanies are recognizing that the 


"entrenched" scale-securce cantractors are not invincible, arid 


Ch 
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that campetiticen in government accuisiticn was, Lf Geeaur 
goed business (CRef. 771]. 

Im his "First Year Repart fer Competitian Advacates" 
dated 13 August 1984, Cammodeore Platt discussed his views on 
the campetitican advacacy proeagram with his treaps in the 
fielae 

A major issue in this first “annual repart" was the 
requirement to “look ta the future." Several coricepts were 
stated. First, competitian advacates were directed ta pay 
particular attention ta canmtractor support services. Next 
he addressed the issue that while industry was canperating 
with the campetition oregram, Navy contracting oafficers 
should be prepared to "praceed an their awn" if campetitian 
was mat farthcaming from industry. Thirdly, the CAG sressec 
the advocates ta abtain technical data wherever passible ta 
permit secand sSaurcing. 

An aggressive breakaut ef spare parts tea campetitican was 
directed. Due ta high visibility by the press, this area 
was given added emphasis. Next, early planning far 
competition imn the acquisition strategy was orderec. 
Caupled with this was the direction tm encourage maximum 
pxassible subceontracter campetition, enlisting the assistance 
of the cther contract administering activities such as the 
NAVE ROs and SUPSHIPS. 

In Summary, Conmedare Platt stated that competition was 


here ta stay, and that the “powerful market force af 


a 
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competition" was bringing about very real and visible 


savings CRef. 78]. 


F. THE COMPETITION IN CONTRACTING ACT OF 19384 

The Campetition in Contracting Act of 1984, (Division B, 
Title VII, of the Deficit Reduction Act of 1984 CPublic Law 
98-3691), was a compromise of S&S. 338, H.R. 3184, and H.R. 
2545. It makes amendments to the two primary procurement 
directives of the Federal Goverrment, the Armed Services 
Procurement Act (ASFA) and the Federal Froperty and 
Administrative Services Act (FPASA). The Act, known as 
"Title VII," applies to all solicitations issued after 31 
March 1985. 

Both the ASPA and FFPASA were amended ta enhance the 
use of competitive preacedures to obtain full and open 
competition. A major boast in accomplishing this goal was 
the elimination of preference for formal advertising, which 
places competitive proposals on par with sealed bids. Ir 
fact, Title VII establishes campetitive proposals and sealed 
bids as the two competitive procedures ta be used by Federal 
Government (CRef. 79]. 

Sealed bids must be used if four factors are met. 
First, sealed bids must be used if time permits the 
solicitation, submission, and evaluation of the bids. 
Second, sealed bids must be used if the award is made orn 


the basis of price and other price-related factors. 


un 
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Ural nl feel IS nat necessary te conduct discussicans, 
sealed bids must be empleayed. Finally, sealed bids must be 
used if there 1S a reasonable expectatian af receiving mare 
than one bid. If these criteria can not be met, campetitive 
prapasals must be requested. CRef. 8) 

However, in a major deviation from previcus law, ae 
VII no longer mandates that the procurement oafficial 
dacument his reasons far charsing competitive preapasals aver 
sealed bids, or vice versa CRef. Siar This makes it quite 
Gikhy 1 Gia for the praspective cantractear ta contest the 
method af salicitaticon, and requires that the coantracting 
offical use prudent and subjective judgement in the 
selecticn. The intent of this change toa acauisitian policy 
is to give geverrment procurement persannel much the same 
latitude that private aindustry enjgrys in the sanurce- 
selectican proacess. 

Arncther change made by Title VII is that the heac af an 
agericy may use cCcampetitive procedures, but exclude a 
particular scaurce, im order ta establish oar maintain an 
alternative scurce ar scurces. This can be dane anly if 1% 
will result in maintained ar increased levels af campetitisn 
and will reduce averall procurement casts. Im addit very twee 
national defense-related stipulations are attached. The 
head af the agency may exclude a particular source if it is 
im the interest of national defense ta have the facility 


available in case oaf national emercency or industrial 


mabilizatian, Gt sinus tSeitmtne best interest of wmaticonal 
defense tea establish or maintain an essertial engineeriria, 
research, ar development capability. CRef. 8] 

Title VII allows the head of ary agency ta limit 
competition to small business concerns only, but only if all 
firms within the category are allowed ta compete. This daes 
mat affect the provisions af Sectican (a) oF the Small 
Business Act CRef. S83). 

Sele seaurce pracurement is specifically addressed in 
fete Vil, making such a pracurement practice unlawful for 
the first time unless one of sever specific exceptians are 
met. The seven exceptions are: [Ref. 84] 

Property ar services are available fram omly one source 
and nao ather property or services will satisfy the needs 
of the agericy. 

ifwemeanency’s need 15 of such unusual and ccompelling 
urgency that the United States weonld be serisusly 
injured unless the agerncy 15 permitted ta limit the 
nunber cf sources. Hawever, maxXimiun campetitiar 


practicable must be obtained. 


It is necessary to award ta a particular scanurce/scaurces 


in arder ta maintain a facility in case af national 
emergency ori ta achieve industrial mabilization oar te 
establish a maintain ar essertial erigineerins, 


research, or development capabiltiy provided by an 
educational or ather nean-praefit institution or an FFRDC. 


It is required by the terms of an interrnaticnal 
agreement ar treaty or by written direction af a foreign 
geverrnment whe 1s reimbursing the agency for the cast of 
the precurement. 


The statute expressly authorizes or requires procurement 
through arncther agency ar from a specified scurce or the 
agency’s need is for a brand-name cammerical item far 
authorized resale. 
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Disclesure of the agency’s needs would Ccampramnise 
maticnal security unless the rumnbdper af sanrces 15 
limited. Again, maximun praticable ccompetiticon must be 
abtained. 


The head of an agency determines it 15 necessay in the 
public interest ta use ather than competitive procedures 
ard gives Congress 34 days written notice befcre award. 
This duty is non-delegable. 


The use of a sole-saurce procurement must be gjustified 
im writing, and appraved at varying levels on a case-by-case 
basis. The validity af the certification will be an issue 


im the disputes precess, as noted in am article in Contract 


Marigement: CRef. 85] 


In view of the gurisdicticanal Card related) effects oaf 
noncertification or impreper certification an cantractor 
Claims under the Cemtract Disputes Act, it will be 
imteresting ta see how the courts handle challenges tea 
scale-scaurce procuremernts based my lack aft ar 
insufficient certificatian by cemtracting afficers. it 
the Court of Appeals for the Federal Circuit follows its 
same course, a sole-source procurement withant a praper 
certification would be arnmullity even if esatherwise 
properly appreved. 

Another change breught about By the Act is the reducticn 
of the wniform threshold for demanding cast or pricing data 
Fram $504, aaa ta S$1laa, Aaa. Ir, additicn, in a fairly vauge 
statement, Title VII allaws an agency head ta "require cost 
or pricing data for precurement acticns belcw the 
threshald. " CRef. 86] This raises the questian af whether 
the Act authorizes or permits the use af a certification and 


eontract ad justmerit pravision when the contract Oiy 


subcantract 1s less than $144, aad. 
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Title VII makes it mandatary for the head af an agency 
meee CRef. 871 


Specify agency needs ard selict bids/orapasals aim a 
marner ta achieve full and apern campetiticans 


Use advance orecuremert plarming and market research; 
arid 


Develep specifications sa as ta abtain full and oapemr 
Campetition (functional specificatians are preferred. ) 


While wrmeot a new cancept, this issue emphasizes the 
desire of Ceomoress for federal preacurement ta caonferm mare 
tea the actions enjcayed by the private sectar. By using sucn 
“"teaols" as market research and advance orecurement plarmini|, 
Government procurement will mare efficiently use the private 
marketplace. 

In amending the OFFF Act, Title VII requires that an 
advacate for campetiticon be established in each pracuring 
activity within the agericy. This requirement is im additian 
to these orevicusly required in each executive agericy. 


While the basic duties remair the same as cn the executive 


level, the additicmal requirement ere O Den. G2 10 the 
advacate’s acceamplishments "up the chain" to the agercy 
level im am armual report ta Caengress imply that 


pracurement persanmel may be rated for their efforts tea 
pramate campetiticn. While this implication has been 
present in acquisition management for several years, it is 


Further amplified by the language of Title VII. CRef. &83] 


E)- THE FUTURE OF TERRES ire 

While recconizing that caompetiticn 15 net the answer ta 
all priacurement acticans, the general appreach «ef DOD is tea 
campete wherever practical. If the coaornmercial sector is 
competing their purchases soa extensively, then gaverrmernt 
shoauld strive ta do likewise. 

All is rot well in the competiticn camp, however. 
Recent discussicems have centered arcaund the issue of Buying- 
in and the submissicn af belaw-cast bids. Flaying "low- 
ball“ 1s viewed by many as not an unsavery practice. Ir 
fact, the General Acceaunting Office "expressly regards a 
belaw-cast bid as a boem ta the taxpayer." CRef. 89] 

Since the deferse industry often counts its gains and 
lesses in the rnuamber af centracts awarded each year, the 
attainment ef a certain number ef precurement acticans may be 
Vital toa the life af a defense cantractor. Histerically, 
Wwirmning the cantract has aften entailed a "bet-yoaur-company" 
strategy, since often the wirner-tanres—all, and lucrative 
Ffaollew-an caonmtracts historically abeund in the “ent" years. 
Cests can be recemuped in these later cantracts, Gia if the 
campany also maintains cammercial sales, prices can be 
raised in this secter ta offset the lesses in the defense 
work, 

The deawrn-stream effect af this actian may rat be 
conducive ta the goals af campetitive precurement. Orice a 


corntractar has wem the bid, at an tunrealistically law price, 


ao 


he car reascmably assure himself that he is a "sole-source, " 
the eamly supplier of the material. Further along in the 
pragram life he prapases charces, and prices these charges 
ar a nencompetitive basis, thereby allowing him ta recover 
his "buy-in" lasses. Thus, a lew bid and initial cast 
savings have resulted in cest growth af the weapon system. 

Several salutienms have been affered ta this dilema 
affecting the ccampetiticon issue. Among them, the ceancept of 
Sursuing ‘real competition” throughout the life af the 
comtract appears ta Nave the mast merit. Urider this 
orinciple, dual or secemd-scaurcing or same form of parallel 
develcpment will keep changes ta A mirnitaiun, with those 
changes that do arise being competitivly processed. [CRef. 
32d 

Arncther prapased salution would be for requiring more 
emphasis om an independent cast estimation orm audit. While 
independent estimaticen 15 done under presert legislation, 
the call is for the use of independent cast estimating teams 
at all levels, thus previding a better "before ard after" 
View af the entire process. [CRef. 91] 

A final, and mast radical solution offered, Galis far 


the formulation af an independerit, Civiliam—run acquisitican 


system for all af gaverrnmerit. This wanld entail elevating 
the status of career acquisition persoarmel, indepth 
training, and the requirement for program managers ta be 


assigned ta a preaject for a minimum of four years, or cam oa 


as 
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milestcaone-ta-milestcone basis, tao prevent loss maf continuity 
and accauntability. CRef. 32] 

The future af the campetitive process rests upon the 
effectiveness of the programs currently im use. One must 
keep im mind, however, as Coammedore Flatt has after 
c#bserved, that the ernd geal of competition ir deferse 
acguisiticar is tao reduce casts, improve Comhractar 
performarce, and strengther the irndustrial base. Mast 
importantly, this must om hand-in-hand with erharicing the 


warfare capability of the United States. CRef. 93] 


A. INTRODUCTION 

Prior to April i, 1984, there was no single valume 
containing all government-wide acquisiticn regulations. 
Three basic regulations, the Defense Acquisition Regulation 
(DAR), the Natianal Aeronautics and Space Administratian 
Pracurement Regulation (NASA PR), and the Federal 
Pracurement Regulation (FFR) formed the Basis for all 
government procurement guidance. 

The intent of the Federal Acquisition Regulation (FAR), 
is the integration of these three regulations intca cone 
clear, understandable document designed to make it easier 
for goavernment employees tO procure geads and services” and 
for contractors to conduct business with the Federal 


Government. 


B. PROCUREMENT PRIOR TO THE FAR 

In a 1972 report ta Congress, the Commissicn on 
Government Procurements proposed the cancept af a 
government —wide, uniform system af procurement regulaticns, 


which would eliminate the proliferation af regulations 


confronting the procurement personel af the Federal 
Government and private industry. This mulititude of "red 
tape” was viewed as cme of the most pervasive problems 


facing the procurment function of government. CRef. 943 


al 


Investigations by the Office af Federal Procurement 
FPalicy (OFPP) indicated that, in additian to the three basic 
regulations, there were aver 874 sets af procurement 
regulations tataling aver 64,000 pages, Many of which were 
repetitious, duplicative, and overlapping, causing 
considerable confusion CRef. Sade Such a proliferation of 
regulations alse had the effect af adversely affecting 
cammunications betweer federal agencies, and greatly 
compcunded the management af already complex interagercy 
contracts. 

Congress had also seer the necessity for an improved, 
single set of regulations, and in August af 1974, it enacted 


the Office of Federal Procurement Policy Act, Public Law 93- 


4122. One of the principle articles af this act was ta 
"establish a system af coordinated - and to the extent 
feasible —- uniform procurement regulations for the executive 


agencies." (CRef. 36] 

The drive behind the developmerit af the FAR cam best 
be described as set forth in the Federal Acquisition 
Regulatican Questions and Answer paper published by the 
Federal Acquisition Insitute of the OFFPF in September 1983: 
CRef. 97] 


The FAR, then, was designed tc eliminate conflicts, 


redundancies and inconsistencies in the existing 
regulatians;s provide users with a single set of 
regulations that are well-written and organized 


legically; reduce excessive paperwork; and make it 
easier ta de business with the Federal Goverrment. 


es DEVELOPMENT OF THE FAR 

Since the FAR was cemnceived with the goal af making it a 
usable documert that 1s simple to understand and use, a 
careful, arialytical approach was taken to keep what was 
already well written, and revise what was unnecessarily 
complex and wordy. The language, format, ard organization 
af the document were ta become the major issues of the 
developmert. 

The project officially began in Jarimary of 1978 wher 
the Department of Deferse and the General Services 
Rdministration agreed, with the assistance of NASA and other 
precuring agencies, to take the lead in developing the 
regulatior. Understandably, this undertaking was of 
monumental proporticris, required high level support from 
every agercy involved, and demanded the utmost cooperation 
in order to be succesful. 

The project was divided into three phases. Phase One, 
under the direction of DOD and =  OGSA, established project 
offices which drafted and published the initial regulation 
for industry ard agency review. During Phase Two, industry 
and agency comments were reviewed by OFFF, which sent ther 
to the appropriate drafting office for consideraticm 9 and 
evaluatior. The FAR drafting groups then evaluated all 
conments and recommendations, recording on a permanent 
record their disposition and the rationale behind it. Phase 


Three was titled the "Executive Review," in which the three 
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regulatory agencies - DOD, GSA, and NASA —- assisted by cther 
agencies, reviewed the FAR draft to ensure that it was 
suitable for operational use in the field. 

The FAR became effective on 1 April, 1984, being 
published as Chapter 1 of Title 48 of the Code of Federal 
Regulations (CFR). Customer agencies were afforded the 
ability to implement their own FAR supplement, Nowever these 
regulations were not to conflict with, restate, or 
paraphrase the FAR. They were to conform ta its numbering 
system, and were also ta be published in Title 48 of the 
Cri. Since the purpose of the FAR is ta reduce the 
redundancy and regulatory proliferation in governnent 


guidance, these restrictions also apply to lower Ilevel 


regulations within agencies as well. Irn additicn, three 
neasures af control assured that the implementing 
regulations would not proliferate. They were: (a) 


internal agency management reviews, audits, etc.; (b) Office 
of Management and SBudget, Office of Information and 
Regulatary Affairs (OQIRA) mandatory regulatory review under 
Public Law 96-S11 (the Paperwork Reduction Act) ; and, (c) 
public review and cammnent on proposed revisions, as well as 


or agency supplementing or implementing regulations. 


D. ORGANIZATION OF THE FAR 
The material in the FAR was organized to promote clarity 


and ease of use. To better fit the normal flow of the 
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acquisition process, the various topics were arranged ir 
gererally the same order that one would follow in the 
preparation of the procurement workpackage. 

The FAR is divided into eight subchapters designated by 
the letters A through H. Each of these subchapters 15 


further divided into parts, numbered consecutively fram 1 tea 


pal EN (Numbering does not begin anew with each subchapter, 
hawever. ) The parts are then further broken down inta 
subparts, sections and subsections. These are further 


divided intc paragraphs, subparagraphs, and subdivisions. 

To accomodate the simplified restructuring of the 
regulations, a new numbering system was developed. The 
first digit(s) represent the part number, followed by a 
decimal poirt. The runmbers after the decimal poirit 
represent the subpart, secticn, ard after a dash, subsection 
and any further definition. 

To illustrate, part Se, subpart ¢, section «£7, 
subsection 1 appears as S2.227-1. The beauty of this systein 
lies in the fact that any portion of the FAR can be uniquely 
identified and located with a minimum of trouble, a process 
that could not be easily done under the previcus systems. 
1. Content of the FAR 


The eight subchapters, their parts and content are 


as follows: 


Subchapter A - General 

Fart 1 - Federal Acquisitian Regulation System. The 
autharity for and method of issuing the FAR, its 
applications, administration, deviations, agency regulatory 
guidelines, contracting authorities and responsibilities. 

Fart ©& - Definitions of Words and Terms. This part 
covers all commonly used terms and words which would require 
definiticn. Specific terminology appliciable to certain 
Situations are found in their respective parts. 

Fart 3 - Improper Business FPractices and Fersonal 
Conflicts af Interest. Standards of conduct, contracts with 
govermment employees, gratuities, reporting of suspected 
unethical practices, and other tepics of proper business 
behavior are included here. 

Fart 4 - Administrative Matters. Fart 4 covers 
documentation of contract actions, contract execution, 
contract distribution, procedures for the safeguarding of 
classified information, contract reporting, records 
retention, and contract file maintenance. 

Part S - Publicizing Contract Actions. Located here 
are the requirements for issuing synopses af proposed 
purchases, synopses of contract awards, release of pertinent 
information, and procedures for paid advertisements. 


Part 6 - Reserved. This part is reserved for future 


USe. 
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Subchapter B —- Acquisitian Planning 
Part 7 - Acquisition Planning. This part lists 
these tapics which must be considered in develaping the 


acquisition strategy. 


Part 8 - Required Sources of Supplies and Ser- 
vices. Part 8 cavers several preference pragrams af which 
the contracting officer needs ta be aware. Included are 


required sources and procedures to foallaw such as: Federal 
Supply Schedule contracts, acquisition of Autamatic Data 
Processing Equipmerit (ADFE), utility services, excess 
ee onal property, and the leasing of motor vehicles. 

Part 99 - Contractar Qualifications. This part 


includes tapics relevant tsa the selection of a responsible 


cantractor. Such informatian as contractor team 
arrangements, First article testing, debarment and 
suspensiars, organizational canflicts af interest, and 


productian, research and development pools are listed. 

Part 1@ - Specifications, Standards, and Other 
Purchase Descriptiars. Covered here are those unique items 
peculiar ta goverrnment acquisitions the specifications and 
standards that accompany the purchase document. 

Part 11 -—- Acquisition and Distribution of Cammer- 
Cial Praducts (ADCOP). This 18 a new area that was not 
cavered in either the DAR ar the FPR. It sets forth the 
government policy of cammercial product procurement and 


distributicn. 
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Fart i2 — Contract delivery and performarice. All 
aspects of contractor performance are covered in this part: 
time af delivery, liquidated damages, priarities, variation 
in quantity, and stop work orders. 

Subchapter C -—- Contracting Methods and Contract Types 


Fart 13 —- Small Purchase and Other Simplified 


Purchase Procedures. This part covers all aspects of 
dealing with small purchase, including imprest Find 
purchases, charge agreements, and the methods for 


solicitaiton, evaluatian, and award of small purchases. In 
additicn, this part covers a topic brought fram the DAR: 
Fast Fay. 

Part 14 —- Formal Advertising. Here will be  faund 
the Uniform Contract Format, and ather regulations covering 
formal advertising. 

Fart 15 - Contracting by Negotiation. The general 
requirements for negotiated procurement are listed here. 
Namely: authority far negotiation, solicitation procedures, 
treatment of unsolicited proposals, competition, saurce 
selection, mnake-or—-buy, price negotiations, protests, 
mistakes, and pre-award and post—award cantract 
modifications. 

Part 16 —- Types of Contracts. This part covers the 
different types of contracts available to the contracting 
officer. Also listed are the various types of pricing 


arrangements. 
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Part 17 —- Special Ceomrntracting Metheads. Fart 17 
cavers special requirements related ta such programs as 
multi-year contracting, the use of optiors, leader-fellawer 
contractirig, ard cortracting for operation of government— 
owned or controlled facilities. 

Part 18 -—- Reserved. This part reserved for future 
use. 

Subchapter D -—- Seciaeconomic Programs 

Part 19 - Small Business and Small Disadvantaged 
Business Concerris. Covered here are those regulations 
cemcerning small business and small disadvaritaged business 
previously found in Section I, Part 7 af the DAR and FPR. 

Part 24 —- Labor Surplus Area Concerns. This 1s alsa 


a relacatior from the DAR arid FPR, namely fram Section “I, 


Part 8. 

Fart 21 - Reserved. 

Part <2 - Application of Labor Laws to Government 
Acquisitions. This part covers the labor laws ard national 


policies related ta labor which impact on acquisitican. 
Fart 23 - Envirorment, Coriservation, and Occupa- 
tional Safety. Such topics as pollutian control, energy 


carservaticon and hazardous waste are covered in this part. 


Part 24 -—- Protection of Privacy and Freedom af 
Information. This part covers the two major statutes in 
this areas: The Privacy Act and The Freedom of Infarmation 


Act. 


6&9 


Part 25 - Foreign Acquisition. Fart 25 covers the 
Buy American Act and its fallow-on, the Trade Agreements 
Act. In addition, it covers topics relevant to acquisition 


that falls under the International Goverrment Procurement 


Code. 
Part ©6 —- Reserved. 
Subchapter E -—- General Contracting Requirements 
Fart <7 - Patents, Data, and Copyrights. Located 
here is the discussion of government patent policy, 


technical data rights, processing of licenses, assignments 
and infringement claims, and policy for and rights involved 
in the acquisitian of computer software. 

Part 28 -— Bonds and Insurance. This part includes a 
discussicn on bending requirements, the role and 
responsiblities of sureties, and other topics previously 
found in Section X of the DAR and FFR. 

Part 29 - Taxes. Also a relocation of the material 
found in Section XI af the DAR and FPR. It deals with the 
regulations affecting federal excise tax and state and lacal 
taxes. 

Part 398 - Cast Accounting Standards. Another 
relocation, this ane from Section III of the DAR and FPR. 
It covers disclosure requirements, contract requirements, 


and the administration af Cast Accounting Standards. 
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Part 31 - Contract Cast Principles and Precedures. 
Uniform cost principles formerly found in Section XV of the 
DAR and FPR are covered. 

Fart 32 -—- Contract Financing. This part covers the 
financial issues of acquisition management : 1.e.4 advarice 
paymerts, progress payments, Quaranteed loans, and contract 
debts. 

Fart 33 - Disputes and Appeals. Part 33 includes a 
discussion on the legal aspects af the dispute and appeal 
process as it applies ta the precurement arena. 

Subchapter F -—- Special Categories ef Contracting 

Part 34 - Major System Acquisiticm. Included in 
this part are those topics relevant ta the acquisitian of 
major systems. OF special interest is the acquisiticn 
strategy involved. 

Part 35 - Research and Development Contracting. The 
often difficult concepts af this type of contracting are 
covered. Special attention is placed in the defining af 
requirements and objectives, patent and data rights, and the 
goal cof R & D contracting efforts. 

Fart 36 -~- Construction and Architect—Engineer 
Contracts. Covered are the many unique aspects of 
construction and architect-engineer contracting. 

Fart 37 -— Service Contracting. This part contains 
the many classes of services that were separately listed in 


the DAR. 
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Part 38 - Federal Supply Schedule Contracting. Cern— 
tained in this part 1s a description of the Federal Supply 
Schedule program, followed by the procedures and 
responsibilities involved in i1ts operatior. Several 
directives fram government agencies have been compiled inta 
this part of the FAR. 

Fart 39 - Mangement, Acquisitian, and Use of Infar- 
mation Resources. Part 39 provides the user with a 
practical guide which directs the contracting officer ta the 
Federal Praperty Management Regulations for the requirements 
af ADPE contracting. 

Farts 44 and 41 - Reserved. 

Subchapter G —- Contract Management 

Fart 4¢& -—- Cantract Administration. The many admini- 
strative actions required in contract administration are 
cambined and listed here. Such actions as past-award 
orientation, correspondence and visits, disallcawance of 
costs, production surveillance, negotiating overhead rates, 
pre-award surveys ard other relevant topics are covered. 
This part implements OFPP Policy Letter 78-4, which directed 
inter-agency cooperation in the area aft contract 
administration. 

Part 43 - Contract Modifications. The issuance of 
change orders ard the negotiation process for supplemental 


agreements are covered in this part. 
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Part 44 - Subcantracting Policies and Procedures. 
This highly debated portion of the FAR covers the review af 
corntractar purchasing systems and Nnetsabecnesact ive areria. 

Fart 45 - Governmernt Property. This part cambines a 
tremendous amount of material that was found throughout the 
DAR. Such tapics as contactor use and rental of goverrment 
property, competitive advantages derived from such use, 
management and acccunting of government property, and 


reporting requirements are covered in cme, simple-tca-read 


area. 

Part 46 - Quality Assurance. Part 46 covers) all 
aspects af the basic guality assurance requiremerts, 
including: inspectior: and acceptance, material inspection 


and receiving reports, warranties, and comtractor liabilty 
limitations in regard to government property. 

Fart 47 - Transportation. This part ccamtains policy 
relevant ta the use of various methods af shipping and 
transportatican administration. Items such as FOR 
eorigin/destinatican, goevernment Bills af Lading, contracting 
for transportation, and the use of U.S. flag vessels ard air 
carriers are discussed here. 

Fart 48 - Value Engineering. This part covers, 1” 
brief format, the information required in the value 


engineering clauses. 
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Part 49 - Termination of Contracts. Another reloca- 
tion part, this one includes the material formerly found in 
Section VIII of the DAR and FFR. 

Fart S@ - Extraordinary Contractual Actions. Fart 
224 implements Public Law 85-804 into the FAR, which had been 
previously lacated in Section XVII and other areas of the 
DAR and FPR. 

Part Si - Use of Government Saurces by Contractors. 
Contractors use of Government supply sources and interagency 


mater pool vehicles are cavered in this part. 


Subchapter H - Clauses and Forms 
Part S2 - Solicitation Provisions and Contract 
Clauses. Possibly the most major structrual change in the 


acquisition regulations can be found in this part of the 
FAR. This part is divided into three major subparts 
covering instructions for use, texts of all provisions and 
clauses, and a very useful set of matrices ta determine 
applicable preavisions and clauses to each type of contract 
or seclicitaticmn. 

Fart S3 - Forms. A major emphasis of the drafting 
groups involved with this part of the FAR was ta develap a 
set of forms that would be easier to understand and use, and 
that would not become outdated as quickly as those forms 
used in the past. Numerous forms previously used were 
reviewed for content and applicabilty, with the result being 


a reduction in the number of forms te be used under the FAR. 


74 








This part is divided iurnto three subparts. The first 


discusses the newly introduced standard and opticrnal use 
forms program. The second prescribes the FAR forms and 
directs the reader to the area af the FAR where its sage 
is discussed. The third Subpart illustrates the § farms 
prescribed or referenced in the previcus subpart. It is 


important to note that rot all forms mentioned throughout 
the FAR are lacated in this subpart - anly those forms which 
are cansidered tc be af general purpose in nature are 
included. 

<2. Maintenance of the FAR 

FAR subpart 1.2 describes the FAR maintenance 
system. Two councils have been named to jointly maintain 
the FAR: the DAR council (DARC), with NASA included, and 
the Civil Agency Acquisition council (CAA), chaired by GSA. 
The CAA council has 12 civil agencies included that pravide 
major procurement missions ta the Federal Governmerit. 

These cauncils will solicit comments from all interested 
parties and coordinate agreement oan the proposed changes ta 
the regulaticn. Many view the process of the coardinatiocn 
function ta be cme of the weakest areas of the FAR. Since 
the function of the councils is to provide a single best 
recommendation for a change, the magnitude of the 
differences of oapinicn may stymie the process for an 


unreasonable amount of time. 


However lang it takes to issue a prapased change, the 
final recammended revision will be submitted ta the FAR 
Secretariat at GSA, who will review and implement the change 
if found ta be acceptable. 

3. Supplementing the EAR 

While the FAR is meant to be a single source af 
guidarce for acquisitian matters, it was recognized by the 
drafting committees that agency-specific regulations would 
have to be allowed. 

In order tam keep the system as simple as pessible 
thraughaut its applicaticms, agencies can nat repeat or 
revise material cantained in the FAR. The format and 
numbering scheme set ferth in the FAR Fart 1 must be 
strictly adhered ta. Only these unique, internal 
requirements necessary to i implement the FAR in each 
organization will be allawed in its FAR supplement, and they 
Will be published in assigned chapters of Chapter i, Title 
48 af the Cade af Federal Regulations. Orily through strict 
compliance with this policy will the preliferation of 
regulations and supplements confronting the precurement 


persormel be kept to an absolute minimus. 


=5 IMPLICATIONS OF THE FAR 

Both industry and government officials clasely monitcared 
the implementation af the FAR an 1 April 1984, watching for 
indications that the transition periad might be nore 


difficult than had been plamnecd. 
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Government officials who worked closely with the 
develapment af the FAR passified industry by explaining that 
the FAR contained no major policy changes from prior 
regulations. Hawever, major transiticn preblems were 
expected and found in the civilian geverrment agencies and 
these contractors whe had dealt almost exclusively with the 
Federal Procurement Regulation (FPR). These persornel whe 
had worked with the other regulations found the transition 
much easier, requiring "only" getting used ta the new Ffermat 
and semantics af the text. CRef. 98] 

Early views from government contracting cafficers were 
as expected. Since the FAR contained no new contracting 
tools for them to utilize in the performance of their jobs 
and the DAR "milestones" were still preserit —- there was 
considerable resistance te change. However, ane of the mast 
troublesome parts of the old systems was finally resealved: 
the FAR had an index that was usable by all precuremmnt 
persannel. 

Acquisition managers in the nom-DOD goverrment areas 
encountered considerable prablems adjusting ta the rew 
policies and procedures. Such things as getting used te 
detailed uniform contract formats, DOD-criented coarntract 
administration groundrules, and new acquisition planning 
policies were major hurdles for previcusly FRR-criented 


procurement specialists. 
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Non—-gevernment acquisition managers faced ma jar 
administrative problems, mastly concerning training their 
contract personnel and answering the multitude cof questians 
that came from all corners of their Business world. Prime 
contractors Faced the explicit proablem af trying ta figure 
out how to "flow down" all of the FAR clauses ta the 
subcontractar level. 

1. Impact an Subcerntractars 

The implementation of the FAR was mast implicitly 
felt at the subcontractor level, since this group had 
historically little expertise in the regulation arena (CRef. 
25 4e RA second preblem area was that industry felt that the 
goverrment did mnet understand the problems inherent with 
subcemtracter relationships, and therefore had dane little 
in the writing of the FAR ta preclude difficulties in this 
area. Im feet, the industry view was that geverrmernt felt 
this was an area of responsiblity for the prime contractear, 
and not ripe for goverrnment intervention. CRef. 122) 

&. FAR Solicitations 

Rnother area in which controversy has arisen is im 
the treatment of solicitations by the FAR. Roar Smith, Aa 
Purchasing Manager with Grumman Houston Corperaticn, quotes 
NCMA National President Kermeth M. Jacksom in the June 1984 
issue of Cantract Management, the journal af the Naticnal 


Contract Management Association, on his views of the cemcept 
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of a more flexible procurement process administered by a 
highly-skilled workforce: CRef. 1@1] 


One of the problems in federal precurement is that the 
process is often mechanical instead of judgmental, with 


ar emphasis on precedure aver substance. We seem ta be 
making the administrative necessities outweigh the 
substance. And when people do their jobs By rote, the 


system gets inta trauble. 

Recognizing this limitation in the existing procurement 
policies, the drafting committees suggested true referms in 
the solicitation process. The Proposal for aie Uniform 
Federal Frocurement System ("Proposal") issued by OFFPFP in 
February of 1984, promised ta previde cemtracting afficers 
with a new tacol to replace the a eee placed om them by 
the then-existing chaice of procurement strategies: formal 
advertising versus competitive or nam—-campetitive 
negotiation. The tools CRef. 142] 


Two equally valid methods of solicitation will be used 
to obtain competition. They equate generally ta the 
solicitation procedures for Formal Advertising and 
competitive negotiation.... 


Bidding Without Discussion will be used when the 
goverrmment requirements and the terms and conditions of 
the solicitation can be sufficiently described ta allaw 
the timely preparation and evaluation of bids an a 
conmom basis without the need te hold discussions with 
bidders. A public bid opening will be held arid award 
made to the low responsive and responsible bidder. 


Bidding With Discussion will be used when it 1s 
necessary to discuss the requiremernt or terms and 
conditions after receipt af bids but prior to contract 
award. The bid epening will not be public. Award will 
be based on the evaluation factors set farth in the 
solicitaticn. 


These proposed reforms gave contracting officers the 


opportunity to avercame the problems that had hindered the 


solicitation process for many years. However, they were 
faced with massive challenges before they could become 
available ta the contract managers. 

A prime example of the challenge ta be faced was offered 
by C.W. Borklund in the February 1983 Government Executive: 
C[Ref. 1903] 

Procurement regulations and contracting opticns are like 


a carperiter’s box of taolss; and the chief challenge ta 
the acquisition executive is ta make the right taol 


selecticns for the job he has to da. That’?s valid 
enough, of course, but where the theory can crumble inte 
confusion is when higher authority starts second- 


guessing that executive’s choice of toals. 
Mr. Borklund’s observation appears ta have came true. 

The FAR, as printed, did not make the sweeping reforms 
promised in the Proposal. Only ane major change was made tea 
previous regulatioans, according to Ron Smith: The revisicn 
of the cantract award, Formal Advertising Clause (52. 214- 
1a) CRef. 104). The new clause reads "The gaverrment may... 
accept other than the lowest bid." Mr. Smith views this 
"reform" as avery "fragile and limited" taal ta be 
available to the ccaomtracting officer, but one which must be 
capitalized upon in order ta become effective: CRef. 145) 

These simple words (The goverrment may accept other thar 

the lowest bid] open am opportunity for awards in the 


true best interest of the goverrment. The extent af the 
opportunity will be defined in the actions af government 


Contracting Officers in the coming months. They may 
choose to utilize this new tool ta the maximun possible 
extent. Or they may choose to do business at the same 
old stand. 
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=. Contract Administratian Under the FAR 

An often neglected but vital porticn of acquisitian 
management is the Serre of the cemtract administration 
function. Contract administrators were elated when Part 42 
of the FAR gave this area such accessibility ard visibility, 
finally giving it the "teeth" that they felt were required 
to protect what they thought were the goverrnment’s best 
interests and to oversee the contract functicn. 

Contract administraticn requires an organized management 
approach which includes adequate preacedural guidance, 
training, and resources in order ta be effective. Of vital 
importance toa this effectiveness is the requirement that i1t 
must have the total interest and attenticn af management. 
While it was recognized that DOD had implemented mast af 
these elements in its caverage of carntract administraticn in 
the DAR, other agencies did not share such an interest. 

While serving as chairman of the Inter-Agency Contract 
Administration Subgroup, Task Group 4, Gunther Lange was 
tasked with reviewing the coritract administration function 
over the ertire federal spectrum as a part of implementing 
Executive Order 1235¢e, Federal Procurement Reforms. He 
noticed: (CRef. 146] 

Besides observing a general lack of mangement interest 
in contract administration by many agencies, we alsa 
found am urgent need for policy and procedural guidance 
to the "hands-on" pecple in the field. As it happeris, 
most federal agenices don’t have a formally structured 


contract administration function nar ia dedicated 
workforce performing it, and as arn acquisition function 


aya 


it was generally neglected and eccasiconally treated with 
disdain. 


Mr. Langes subgroup made several recommendations tea 
change this view towards contract administration, including 
the preparation of several cases for submissicm ta OFFF 
which outlined the required changes necessary ta bring the 
FAR "up ta speed. " 

Major issues coming out of FAR Part 42 include: 
assignment of contract administrations effective 
communicatian between all players; and negotiating advance 
agreements far independent research and develcpment / bid 
and proposal casts. 

It is imperative that all persormel concerned with the 
contract administration function be aware of the duties and 
respeomsibilities of those parties involved. Net aonmly does 
this need to be known for the allocation af manpower 
resources, but alsa for the formulation af Lomaeeenn 
relationships during the life of the contract that are 
beneficial to the effective administration of the project. 
The Centracting Officer, the Contract Administration 
Office, and the contractor must all be aware af each 
other’s role, function, responsibility, and authority. 

The FAR relaxes the restrictive language of the DAR im 
this area, giving the Contracting Officer much more latitude 
im the delegation af contracts ta other offices. The DAR 
allowed this action only upon appraval by a higher level. 


The only exception ta this policy is in the delegaticn of 
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contracts toa which Cast Accounting Standards (CAS) apply. 
These must be delegated for CAS admnisitraticn only. A 
final area of interest under Subpart 42.2% 15 in the 
supporting of contract administration of subcontracters by 
the contracting office. This subpart reiterates previous 
policy that the prime contractor should be responsible for 
this area of administrative managemerit. 

Subpart 42.4 covers another area in which peterntial 
problems in contact administration can be avoided: 
conmunicatiors. All parties ainvolved in the canmtract 
administration function must have a clear understanding of 
"the big pictures" a knowledge of each ather’s 
responsibilities, duties, authority and limitations is 
invaluable to the interchange of information required tea 
keep a cantract effective. Under this Subpart, which 1s 
again a compilation af previously published guidance, the 
Administrative Contracting Officer is required toa be 
informed of and menitor all corresponderice, and kriaw the 
details of Dlant visits ain order ta ensure that 
“canstructive changes" toa the contract de neat proliferate, 
which could eventually cause serious administration preblems 
if allowed to praceed unchecked. 

The final subject af Part 42 that is of interest toa this 
discussion is that of negotiating advance agreements for 


Independent Research and Development (IR&D), ard Bid = and 


Proposal (R&P) casts. This area was ret cavered well 
in either the DAR or the FFR. 

Under Subpart 42.14, any contractor receiving payment ir 
excess of $4 millicgn in a fiscal year from any gaverrnmert 
agency for IR&D and B&P casts 15 required ta negotiate an 
advarice agreement with the Goverrment that will set a 
ceiling for allowing IR&D arid B&P casts for the following 
fiscal year. Of further interest is the fact that if = § ar 
agreement can not be reached, the ceantracting officer 15 
authorized to make a unilateral determination of the amount 
to be paid for IR&D/B&P costs. Arr appeal may be made far 
such a determination, but it must be made separate i and 
distinct from beard or court appeals under the Contract 


Disputes Act of 1978. 


F. THE COMPETITION IN CONTRACTING ACT OF 1584 

The Competition in Contracting Act of 1984 (Division &, 
Title Vil, of the Deficit Reduction Act af 1984 [Public Law 
98-S6910% herein called “Title VII", applies tea all 
solicitations issued after 31 March 1985. Several issues ir 
this Act affect the procedures as set forth in the FAR. 

The first issue to be discussed is the change ta 
Competitive Procedures. In response to the promises of OFPF 
in the 1982 Proposal, Title VII establishes two competitive 
procedures: "sealed bids" and “competitive prapesals. " 
Sealed bids must be used if time permits the salicitation 


and evaluation process to be completed. Award is on the 
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basis af price and other price-related factors, if it 15 neat 
necessary to conduct discussions, and, if there is a 
reasonable expectation of receiving mere than cane sealed 
bid. Any deviation from these points requires that 
competitive proposals be requested. 

The bottom line of this policy change is toa give 
government procurement personnel much the same latitude as 
individuals in the private sector in choosing a source- 
selection methad. Hopefully, this will result in a mare 
efficient procurement action, but it will also require 
effective use of subjective judgment on behalf of the 
contracting officer, who will not be required ta doacumerit 
his or her exercise of discretion in cheesing the 
procurement procedure. 

A second issue is the requirement in Title VII for 
federal agencies to utilize advanced procurement planning 
and market research ta achieve full and open competition 
through the use of proper specifications and timely 
soelicitatians. This provision, while not new to procurement 
policy, emphasizes the importance of bringing federal 
procurement policy into closer conformity with the private 
sector where such practices have proven ta be effective. 

The drafting af specifications is addressed to emphasize 
their importance ta full and open competition. int lea 1 1 
mandates that specifications should be written in terms of 


function, performance, or design requirements. As with the 


previous issue, this is not new ta the acquisition arena, 
but has been emphasized to ensure enhanced attention is 
given to the subject. 

A major change brought about by Title VII is the 
reduction of the uniform threshold far submission af cast or 
pricing data from $504,080 to $100, 46. While significant, 
it does not provide definitions of the terms "cost data" or 
"oricing data" and provides no guidance for use af either. 
In addition, the Statute dees not address whether 
authorization is granted for the cantracting officer to use 
a certification and contract adjustment provision when the 
contract ar subcontract action is less than $144, Jad. iG 
merely states that the contracting officer may request it. 

Another area of change is in the small purchase 
environment, where Title VII raises the ceiling an small 
purchase by civilain agencies to $£5, Qa. While the FAR 
contained provisions for special procedures relating ta 
small purchase actions, Title VII appears ta direct its 
comments toward the civil branch of federal procurement. 

In additian to the areas discussed above, Title VII made 
several oather sweeping changes ta federal acquisition 
management. However, since this chapter 1S primarily a 
discussion of the FAR and its implications to federal 
procurement, further review of Title VII will be  feund 


elsewhere in this paper. 
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G. THE FUTURE OF THE FAR 

The issuance af the FAR has provided a starting point 
for greater uniformity in procurement regulations. The 
success of this majar endeavor, however, rests aim the 
implementing agencies and their strict adherence to the 


policies set forth. 


While most federal agencies are still "getting 
aquainted” with the new regulation, it is evident that the 
Simplified nature af the FAR and its "user-friendliness” 


have wan-over many am acquisition manager and procurement 
specialist alike. "Down-range”™ impact of the document will 
deperid te a great extent upon the feedback that these people 
will provide OFPP, and the suggesticns affered ta keep the 


regulation current with accepted acquisition practices. 


ay 


A. INTRODUCTION 

Section 794 of the Fiscal Year 1984 Department of 
Defense Appropriations Act requires that written guarantees 
be obtained in connection with the procurement af weapon 
systems. The section provides that before DOD can obligate 
er spend appropriated funds for the procurement of a weaparn 
system, the cantractor must warrant that the system ard its 
components are designed and manufactured tea confarm tea 
performance requirements, and are free fram all defects in 
materials and workmanship that could affect perfcrmance. 

This statutory guarantee requirement preduced dramatic 
and complex changes in the acquisitican of weaporn systems, 
their subsystems, and camponents. Current legislative 
action continues to bring attention to this issue, as can be 


seen by the 1985 Defense Apprepriatians Act. 


B. DEVELOPMENT OF THE GUARANTEE ISSUE 

A desire for product reliability has always been in the 
forefront af consumer thoughts. Feople simply want an iter 
that they paid money for to work as designed! While this 
issue has surfaced numerous times in the private cansumer 
arena, it was not until the middle 1974s that the Federal 


Government began to take a hard lack at the problem “in 


house, " 
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Rising weapon system casts and decreased reliability 
were significant issues facing Government pregram managers 
during this pericd. A strong, albeit uninformed vaice fram 
the ceanmstituents "back heme" urged cengressicnal acticn wher 
imcreased tax expenditures were being spent on repair of 
expensive Defernse Department material and equipment. The 
average taxpayer could nat comprehend why a million dollar 
radar set was nat provided with a guarantee to "work as 
intended or be replaced” by the supplier, when almast any 
household article, regardless af purchase price, was backed 
by some farm af consumer protection plan. The bottom line 
was that Government would reduce the cost of defense and 
increase efficiency by implementing warranty requiremerts 
that wenld ensure equipment would be better made and 
maintained. Hence, the cast cf procurement would be less and 
life cycle casts would be lawer. Thus, the leading issue in 
the campaign towards Government warranty legislation became 
ta foster reliability and provide a method to indemnify the 
cansumer. 

The Air Force implemerited expanded use of warranties 
under DAR Section 1-224 in 1978 wher General A. D. Slay, 
Ccammander ef the Air Farce Systems Ccammand, ordered 
application af guarantee clauses ta procurement programs 
such as the Air-Launched Cruise Missile and Advanced Medium 
Range Air-Te-Air Missile (CRef. P73. This and other 


Gevernment preaegrams provided the impetus for the develcapment 


af the Air Force Preduct Perfarmance Agreement Guide (PRPAG), 
a jaint venture af Government and industry, and for the 
establishment af the Preduct Performance Agreement Certer at 
Wright-Pattersoan Air Force Base, Dayton Ohic. Private 
industry input to these projects was significart, providing 
Valuable information bath ta the PFPAG and to the Center fram 
a saurce that had extensive expertise in the subject. 

The Army published AR 742-143 in January of 1981. This 
regulation set forth the policies for the Army warrarity 
pragran, but met with little suppert in the Field. 
Implementatian ard administration af the directive was left 
almost entirely with the lecal commarder, resulting in 
Widespread differerces in the effectiveness arid emphasis of 
the regulation. CRef. 1@8) 

Aside fram the ambitious Air Farce preagram, the state af 
warranty guidance was dismal at best in the rest of DOD. 
Field cantracting activities complained that warranty 
previsicons were inadequate and overlasked an important 
seaurce af improvement in the federal acquisition process. 
Due ta this pressure, the DAR Courcil reviewed the area in 
their evaluation af the material ta be included in the 
FAR. CRef. 149) 

The initial draft of the FAR shewed little change in the 
wording of the warranty clause, but did previde guidance for 


contracting persormel about employing a warrarity, ard for 
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command designaticn af Aa warranty control team to administer 
warranties and warranty claims. 

The real drive behind warranty reform came fram Senator 
Mark Andrews in his amendment ta the Fiscal Year 19384 
Department of Defense Appropriaticn Act, He Re 4185. This 
legislation, provided in draft form to industry for commerit 
im mid—-1983, was written with an intent toa create a 
commercial marketplace environment out of the DOD 
acquisition process. Industry replies were eften strongly 
worded, indicating that the proposed legislation would only 
wider the rift between Government and the private sector, 
and that it was "heapelessly out of phase with economic 
reality...and commncrn sense.” CRef. 110) 

Nevertheless, industry objections quickly died away wher 
the press, still glewing over their "scoop" on spare part 
price fleecing by industry, indicated an interest in further 
tarnishing the private sector by pursuing the warranty issue 
on the front page. 

Giver this reprise, Senator Andrews tack the apportunity 
to further push the proposed legislation, succesfully 
defending his case before the Senate Appropriations 
Committee and or the Senate flaor. By late 1983 
congressional support clearly backed the new warranty 
legislation, and om 8 December the bill was implemented int« 


law. 


en THE WARRANTY PROVISIONS 

The Fiscal Year 19384 Defense Appropriations Act, as 
implemented by the 14 March 1984 DOD Guarantee Folicy 
Guidance, requires all DOD fixed-price type production prime 
contractors fer weapon systems ta provide a guarantee 
provision [CRef. 1111]. 

The guarantee must be one of two mandated types. The 
mir se. a canformance ta performance requirement warrarity, 
requires that if a test or demonstration is required by the 
contract, a failure to pass this evaluatian will result in 
the centractor taking all required action necessary ta 
conform the item te contract specifications. All costs 
incurred during this performance would be born by the 
COMNGrac l cin. A second implicaticn of this type of warranty 
is that if a performance requirement details an operation of 
the system for a specified period of time, and the system 
fails during this performance pericd, the same contractar 
effarts are required ta Bring the item into canformance. 

The seceand type of guarantee required by the Act is that 
at the time of delivery toa the Government, the contractor 
warrants the weapon system and each significant component of 
it to be free from defects in material and workmanship that 
may cause the system to fail the specified Government 
performance objectives. 

In both of these types of warranties, the carntractor is 


obligated te reimburse the Government for any casts incurred 


W 
re 








by the Government in precuring such parts from anather 
scurce ar making the necessary repairs, if the comrntractor 
dees nat take prompt action ta achieve the specified 
performance requirements himself. The Act specifically 
states that the Goverrnmernt may claim expenses caused by 
defects in material and / or workmanship, but 1s silert 
about claiming reimbursement far administrative costs. It 
car be perceived, however, that since the Government can 
Claim "casts incurred...and the cost of making or procuring 
mecessary repairs," CRef. 112] administrative casts are 
included. 

An important issue raised in the Act is that af 
contractar liability in regard to Government Furnished 
Property (GFP) ard Government Furnished Material (GFM). 
Beet ion 7394 (b) states: CRef. 113] 

A written Quarantee...shall not apply in the case of any 
weapon system or component thereof which has beer 
furnished by the Gavernment to a contractar. 

Sseriaus implications accompany this issue wher there 
exists a mixture af contractor and Government material in a 
weapon system. It 1S prabable that entire weapon systems 
may be held up in trial and evaluation when a dispute arises 
over the extent af coverage by a contractor far such a 
hybrid system. The Government has the legal authority tea 
force the cantractar into completing work on the system and 
bring it into conformance ta the performance specifications. 


However, a long and castly court battle may ensue that conld 
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have beer avoided had both parties carefully negotiated the 
issue and declared the extent of coverage pertaining to the 
hybrid system. 

Section 794 (ce) states another issue of the Act. The 
Secretary of Defense may waive the warranty requirement fT 
he determines that it is "in the interest of the naticnal 
defense or would nat be cost effective." CRef. 114] Lt 
further states the the Secretary must notify the Commitees 
or Armed Services and Appropriations of the Senate ard the 
Heuse af Representatives in writing of his intention tea 


waive the requirement. 


De THE DEPARTMENT OF DEFENSE RESPONSE 

While same of the "troops in the trenches" were asking 
for stranger language in a warranty clause, the hierarchy of 
DOD was nat prepared to sq quickly implement the 
legislation. 

Frianm ta the signing af the law, representatives of 
industry met with officials from DOD ta discuss the 
implications of the proposed legislation. Many cancerns 
were vcociced, with the primary impediments being definition 
of terms, insurance ramifications, and the effect of the new 
law on the spare parts breakout program. 

As a result of these meetings and further discussion 
withir DOD, Deputy Secretary of Defense Paul Thayer on 16 
December 1983 issued a 934 day blanket waiver af the 


requirement ta all DOD CRef. 11iss It was hoped that this 


94 





extensican would give the department time ta resolve the 
difficulties it was having with the legislation, and provide 
arn implementation that would have minimal disruptiocn. 

Concurrently with this waiver, a "Netice af Draft 
Guidance on Written Guarantees" was developed arid 
subsequently published in the Federal Register on 2B January 
1984. This netice requested that comments on the guarantee 
issue be submitted ta the Office of the Secretary of Defense 
within 3@ days. [CRef. 116] 

The mnatice created a furor fram beth the sponsor af the 
original legislation, Senatear Andrews, and fram industry as 
well. Senator Andrews listened to the position of OSD and 
did Peoikesce ori some issues, however he was adamart an the 
issue that the warranty provisicm not be regarded as an 
"either or" prapasiticn. The Secretary of Defense was 
provided with an ability under the initial legislation ta 
Wwalive a warranty requirement where it would nat be cast 
effective. However, Senatar Andrews replied: (CRef. 117] 

The language clearly states that no funds will be 
appropriated by this or any ether act to build a weapon 
system unless the prime cantractor or contractors 
provide the Gavernmernt with a written quararitee. This 
is now the law enforcing the warranty provisian. 

Conment toa the draft was divided, with the majority of 
the input caming from large defense prime contractors, small 
businesses, and special interest lobby groups. The pasitive 


comments centered areaund the reliability and enhanced 


performance implicaticns of the warranty legislation, in 


addition ta the view that warranties were ccammenplace in the 
Civil marketplace and that Government should take advantage 
maf this proven program. 

Negative replies cevered the realm from small business 
to large industry, with most of the comments directed to the 
financial implications. 

Small Business stated that they could not assume the 
risk of the initial warranty costs, and that tooling 
Maintanence after component delivery could cause financial 
distress. $§It was widely felt that enforcement of the 
warranty would drastically increase contract administraticn 
casts, and that a preliferation of disputes and lengthy 
litigations may evolve. In the design areas, nest 
contractors felt that it was improper ta force a contractor 
to guarantee a directed design, and that mandated warranties 
inhibited irnnevative technology. 

OSD coansidered these camments, and described what it 
felt were the major issues. Harvey Goerdean, Assistant Deputy 
Under Secretary af Defense for Research and Engineering 
(Acquisitian Management), aired these views in an address ta 
the National Contract Management Association Regional 
Symposium, 14 February 1984 at Sacramenta, California [Ref. 
11835 

Mr. Gorden agreed with a majority of industry that the 
language of the legislation was imprecise and required 


further definition. Several issues were viewed as being 
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"“aincarrect presumptions which underlie the legislation." Amn 
example of this was given in the implicit prohibition of 
concurrent productian with develapment of a weapon system. 
In aircraft canmstructicn, it is common tae award production 
Ffollaw-om contracts prior to oaperaticnal test and 
evaluaticn, thus preserving the continuity af the 
production process. 

The issve af warranting a directed desigqn by a seccnd 
_——— manufacturer was raised, voicing the eapinion that 
this was highly difficult for the contractor ta efficiently 
accomplish. Industry was highly polarized on this issue, and 
Mr. Gerdon agreed with ther. Farcirg a contracter tea 
Quarantee a piece of equipment for which he had no direct 
design involvmernt was seer ta be akin ta making an assembler 
of electronic devices warrant that the supplied components, 
all of unkriown crigin and reliability, would perform ta a 
certain specification. One can not guarantee what one dres 
not krnaw! 

Allewing a contracter ta configure his production ta a 
performance requirement rather than dictating the methead of 
productian was another issue raised by Mr. Gardon. It was 
felt that in allowing this, the contractor would be relieved 
of all legal liability toa maintain a baseline configuration, 
and he would have the unilateral right tea change the design 
to canform ta his production requirements. OSD felt that 


this would severly restrict interchangeability iv 
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equipments, and would adversly affect the spare parts 
Ssuppeart programs. 

This brought another implication ta light, that of the 
differerce between the commercial and defense marketplace. 
While the commercial arena has total contral over the design 
and configuration process of their own projects, and can 
thus provide their own operating and maintanence schedules, 
such arn environment does not extend to the military market. 

Administrative casts were viewed by Mr. Gordon as being 
enormaus. Deployed maintenance, contractar contract 
execution procedures, and general administrative casts 
would pase a detriment ta the effectiveness af the pragram. 

A similar administrative complication seen by OSD was in 
the magnitude af the number of separate warranties that 
could be involved in a single project. Mr. Gordon cited the 
B-1 bember as ar example: With over 19,8@2@ separate 
cortracters providing time ard material to the aircraft 
system, managing arm equal number of different warranty 
pragrams would be highly taxing and extremely expensive. 

A final abjecticon raised by Mr. Gorden was the fallicy 
that erforced warranty legislation would enharice the quality 
and effectivness of a weapon system. OSD felt that such 
regulation aonly served to further limit the legal liability 


of the cantractor, rather than expand it. 





The averall thrust of the Gorden address was ta corvey 
DOD desire for the repeal of the law, or ta have it reweorded 
toa better fit the concerns of the military CRef. 119). 

This address by Mr. Gordar was warmly received by the 
commercial sectoar, but little mention of it made the news. 
Repercussions orn the issue came soon, however, with the 
appareritly contradictory statements of Secretary Weirberger 
before the Senate Budget Ccammitte and Senator Andrews on 6 
February. Weinberger assured them he was doing everything 
pessible to ensure the legislaticn would work in the DOD. 
This statement had to be withdrawn in short order, wher 
pressure from the press and members of Corgress forced 
Secretary Weinberger ta admit that DOD was rot teataly 
infatuated with the legislation CRef. 120). 

The net effect of the dismay shown by DOD prompted a 
Senate Armed Services Committee investigation into the 
Ppreavisions in late February, resulting in the realization 
that there had been inadequate hearings held before the 
enactment af the legislation, arid that, Pir aAc te, camplex 
issues remained to be resolved. Further hearirgs were 
directed. 

On 14 March 1984 the final formal DOD guidance regarding 
the implementation of the warrarity provision was issued. 
While nat containing any unexpected material, it did prompt 
the ardering of a GAO review to determine compliance with 


the original legislaticn. 


The result of this investigaticn, issued on £4 April 
1984, helped the DOD effert by stating that it $ fernnd 
Significant imprecision in the language of the law, and that 
overall, the guidance clause issued by DOD was consistent 


with the requirements of the original legislaticnm CRef. 


The final Guidance Memorandum issned by DOD made 
several mnatable changes to the draft Guidance Memorandum. 
Three major areas are addressed: the waiver of the 
application of the gtarantee prevision to all cast 
reimbursement type cantracts; a refinemerit of the definition 
af a weapon systems and the authorization for cantracting 
cefficers to use greater discretion in tailoring the 
guarantee tea particular components of aA weapon system. 

Deputy Defense Secretary William H. Taft IV stated that 
the waiver of cost reimbursement type centracts was made due 
to the decision by DOD that such a warranty action weuld not 
be cost effective, ard therefcere under Secticmn 794 
subsecticmn CE) a, noetice was given in the final Folicy 
Guidance ta Congress and the Heuse that such a waiver was 
granted CRef. iced. 

Critical changes were feund in the definitions af 
certain items in the final Guidance. Under “weapon system" 
the inclusion of software, ordnance, and related support 


equipment was natably absert. Alse net attached tc this 
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term are such items as "Small arms, teorpedas, bombs, and 
artillery. " However, 1t must be noted that any or all of 
these items can be included under a warranty provision if a 
determinaticon 15 made that the inclusion 15 necessary ta 
create an effective guarantee for the ertire weapern system. 

Another term, found especially troublesome by industry, 
was "Component." The final Guidance appeared to narraw the 


definition samewhat, but the language was seen as being 


unclear and slightly ambiguous. Basically, it defines a 
"component " as any assemblage "that is treated as a 
Significant element caf the weapon system." CRef. hes J The 


latter phrase was added in the final Memorandum, and was 
seen by industry as DODs’ way af saying that the guarantee 
should "neat be applied ta the ruts and bolts level." CRef. 
124] It was observed that the language would compel weapamr 
system cortractors ta "flaw dawn" toa all subcontractor = arid 
veridar levels guarantees parallelirig those requried by the 
Act. 

The third aiussue caf the final Guidance Menorandum, 
tailoring the guarantee to particular components or areas of 
a weapon system, 1S important in that it separates the 
research and develecpment phase from producticn. Faragraph i 
(c) af the Memerandum expressly excludes from the guarantee 
requirements any contract in which the "prinicple purpase 


e2-e1S research and develapment." CRef. tes] However, it 
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gees on ta proevide for partial guarantee coverage where a 
cantract entails both RID&E and production. 


As an aid to the contracting affice, the final Guidance 


prevides a "model clause" to be used in *Ffixed-price- 
type carntracts. This dees not exclude the writing of 
"custom" guarantee clauses hawever, as the memorandum 
explicitly states that, "where differerit types af 


requirements are present, tailored guarantee clauses may be 
written." CRef. 126] 

As a final issue, Secretary Taft authorized the 
delegation of waiver authoarity to the service secretaries 
and defense agency directors, noting that they may delegate 
it further so rac appropriate levels af command, " 
To elaborate, he stated: [ERef. 1273 

With due regard fer the concern nated by the Corngress 
and with appreciaticon for the need of continuing high 
level Management attenticn, redelegatian of this 
authority should be made only ta appropriate levels of 
cornmand. 

With the high degree of Congressional interest and the 
level of visibility given to the issue by the media, this 
inclusion was wise in light of the historic reluctance by 
contracting officals ta implement warranty provisicans. 


Delegation of waiver authority tac far down the chain «af 


command would be detrimental to the intent af the Act. 
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Ee THE FISCAL YEAR 19385 DEFENSE AUTHORIZATION ACT 

Effective 1 Octeaber 1984, the Fiscal Year 19385 Defense 
Authorization Act approved same new warranty language ard 
regulations. 

Three major areas af change are feund in the Act 
pertaining tc weapearn system warranties. As reparted by the 
Senate Armed Services Cammittee, cancernm was vaiced aver the 
language and provisieans af the 1984 Act, Sectican 794. tae 
was the view of the Cammittee that an adverse impact or the 
ability af small business tea campete far defense ceantracts 
was brought about by 794. In additican, "great ccamcern" was 
viewed caver the insistence upon performance guarantees far 
the aiunitial proeduction of a new weapons system under the 
provisians af 794. Finally, the Cemmittee recegnized that a 
contractor far DOD never cantrols all aspects af the design 
af a weapor system, arid therefore under 794 may Rave beer 
subjected tc unreasanable liability for certain performarce 
requirements. CRef. i128] 

The new Act begins by redefining several fundamental 
terms. A “weapor system," ar "“ather defense equipment" is 
now defined as an item or items that can be used directly by 
the armed forces ta carry out combat missicns. ir aedgitian, 
only systems which cast more than $104,400, or for which the 
eventual tatal procurement cost is more than $180 million, 


are cavered. The inclusion af “ather defense equioment"” is 
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intended ta enlarge the types of equipment cavered by 
warranties as compared ta thase covered by 734. 

Missing from the 1985 Act are the provisions of sectican 
734 that dealt with "“oather contractors" and ceompcnents af 
systems. The Senate Committee noted that the "traditicnal" 
method of havirig the prime contractor obtain appropriate 
warranties from subcortractors is workable and shenuld be 
follcawed by the Geverrment. 

To enfaerce the mandate for cantractors toa build tea 
specificaticmns, the new Act requires conformity with design 
and manufacturing requirements, as well as guarantees on 
essential performance requirements. This allows for the 
designation oaf certain performance requirements to be non- 
essential, therefore relieving the contractor fram the 
potentially costly burden of warranting a nan-essential 
element of the system. CRef. 1293 

The issue over cantractors taking preampt acticm tx 
correct failures has alsa been readdressed in the rew 
legislaticmn. The language has beer reweorded ta reflect in 
all situations where the cortractor 1S prepared ta pramptly 
remedy the breach of guarantee, he should be allowed ta dma 
So, The key word in this issue is "promptly." The speed 
with which the contractcer can remedy the situation will 
depend tao a great extent upon the physical location and 
condition of the equipmert involved. The Gevernment 1s 


Placed in the pesition toa determine what a reasonable length 
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of time shoauld be, and what camstitutes a cantractars 
reascanable effort ta pramptly ccarrect the deficiercy. The 
scape of the contractears efforts has beer expanded aver the 
wording in 794, ee is naw stated ta reflect that the 
contractor Should take "any and all types of actiacn 
necessary to carrect any breach of the guarantees oaffered." 
CRef. 150) 

The issue af waivers and the required wnetification of 
legislative beadies of intent toa grant waivers has alsa been 
madified under the 1985 Act. While the Secretary is still 
required to mnetify in a timely marmer bath the Senate = ard 
the House, the language now reads that this acticm is 
required only for “major defense acquisition proagrams," ard 
that mnatification on minor programs may be "aggregated = arc 
transmitted ta the committees annually, rat later than 
February 1 for the prior calendar year." (CRef. 1351] 

One of the most widely debated peortisons cf the new Act 
was the issue regarding the deletian of the requirement far 
performance guarantees on the initial production cof ai new 
weapon systern. The guarantee af a “mature Full scale 
production" system 15 the battam line af any warranty 
program, and ta best achieve this bath parties should have a 
Full understanding of the capabilities of the system. Ry 
allowing for initial preductian without the statutary 
guarantee attached, bath the coantractor and the gavernmert 


Will have a better picture of what the system will be 


capable of deing. By reducing the risk om the contractar 
during the volatile first stages of praducticn, the 
cantractoars proposal for full-scale production will be mare 
accurate, and the proposal fer a performance guarantee 


should be much more reasonable. CRef. 1342] 
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VI. CONCLUSIONS AND RECOMMENDATIONS 


Don adinsnadinsnedinann i el SS ee ee ee ee me eee me cm ee ee 


A. SUMMARY 

The ebyectives of this research effort were to study and 
analyze some af the recent events that have significantly 
shaped federal procurement actions during 1984. In doaing 
sa, the author has discussed current acquisition palicy, 
competition, the Federal Acquisition Regulation, and the 


weapon system warranty. 


B. CONCLUSIONS 

From the issues discussed in this paper, the following 
conclusions Nave been reached. 

1. The Acquisition Precess 

All af the DOD components have identified the 

process by which acquisiticoen will eaccur under their 
Jurisdiction, and have issued in-depth guidance om the 
precedures to be used. However, the simplified pracurement 
process mandated by OFFP and manifested in the Federal 
Acquisition Regulations does not appear ta have been teatally 
realized. A proliferation of directives exists in the 
services regarding the acquisition precess, however very 
little is dedicated ta cone major issues acquisiticn 


strategy. Without a viable acquisitian strategy, ie is 


highly unlikely that pragram stability can be achieved. 
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Lt is widely believed that program stability is ene of 
the keys toa helding down cast growth. Without support from 
the highest levels of management in the stabilization af 
funding levels and production rates, program turbulence will 
eccur. Equally likely will be the occurance of cast grawth 
from lower levels of management through the allowance of 
uncontralled design and schedule changes. 

The Defense Acquisiticn Improvement FProagram has done 
much toa increase the efficiency cf federal precuremerit. 
Increased awareness ef duties and emphasis on plarnming and 
effective program management have given federal oroccurenent 
persormmel the guidance they require ta perform their jabs 
more effectively. Continued emphasis om the improvement af 
the acquisition process by all levels of BOverniienE 1s to be 
expected. 
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oe Competition In Acguisiticon 
Competition has been long favored as the single 


best method for reducing costs in acquisiticmn. Including 


the competiticm issue early in the develcpment of the 


acquisition strategy is vital ta successful pragramn 
execution and efficient management. The issue, theugh, 
while being "“pushed" in every camceivable marmer by tap 


federal management, is meeting significant preblems im 
achieving its goal of cast reduction. 
Commercial industry is committed to survival, pure and 


simple. To become a "sale scurce” in a lucrative gavernmernt 
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pragram 15 one way af ensuring future salvericy. Fractices 
such as "buying-in" and "“undercesting" are cammonly found in 
government contracting, and Rave on occasion beer welcamed 
by federal management. Avery real propensity for cost 
growth exists in this environment, and must be closely 
monitored to ensure adequate attention is being applied tea 
prevent rampant program cast escalation. 

Federal acquisition has methods ta combat the buy-in 
problem, but poor enforcement af the methads and 
inconsistencies in guidance have left the tax-paying public 
and federal leadership alike criticizing the precess. 

Competition, in all cases, is not "free." When directed 
by higher authority, mandatory competition, such as the 
develapment af second saurces, can and dees cast maney. 
While the long-range benefits may often outweigh the 
inflated price paid fer the material, this may nat always 
be the case. Close attention must be applied ta this area 
to ensure that preper benefit is being derived fram 
campetition. 


Cons 


Je The Federal Acquisition Requiaticon 

Rarely in the histeary of federal procurement Ras ari 
issue caused as much discussion and debate as the 
introduction af the FAR. After a gestatian pericd af five 


years, the FAR became law amid questicning procurement 


persarmmel in industry and Government alike. 
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The major issue af coarnversation regarding the FAR has 
Centered arcund simplicity: has it in fact achieved the 
objective ef simplifying the previcusly complex acquisitican 
regulatory system? 

Procurement persernmel familiar with the intricacies of 
the DAR found the FAR ta be a breath of fresh air: finally 
there exists a regulation that 1s relatively easy ta read, 
readily accessible, and wen’t break the back af a backshelf. 
spysae ceunterparts im industry and some af the civilain 
agencies, however, who were not intimate with the mechanics 
of the government procurement system, or who worked only 
with the FER, found the going a bit tougher. 

While being greatly simplified by the FAR, the 
complexities af the previous system are viewed by mary as 
returning ain the form of individual agency supplements. 
Agency heads are authorized ta approve deviations deemed 
necessary to meet the unique requirements af the lacal 
command, and as such there exists a great prepensity far 
preliferation to once again strike the regulatian arena. a 
very real peatential for further confusion exists wher one 
considers that while the supplements carn not materially be 
inconsistent with the FAR, there is nothing ta prevent therm 
from being inconsistent with each other. 

Legal implications have risen from the simplistic nature 
of the language in the FAR. While the intent of the rewrite 


was ta clairify the issues, legal precedent has apparently 
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changed since lawyers argue that different words have 
different meanings. Thus, even though ne substantive charge 
was intended, the editing process has intreduced = ar 
impediment ta the acquisition cycle, as legal precedert will 
be challenged, and lengthy court battles will have ta be 
endured. 

4, The Weaper System Warranty 

Responding ta the rising casts of repair fear faulty 
design and manufacture in weapars systems, Congress 
introduced a "Pandora’s Box" in the form cof the warrarty 
issue. The complexity of the issue as well as the coast were 
both highly underestimated, and the initial drafting of the 
legislatior was poorly done. 

As oaccurs in ary expedition inte unexplored territory, 
not fully preparing fer the trip can ofters prove ta be 
fatal. In the case of the warranty issue, fatality has been 
narrowly avoided only by the introduction of the Fiscal Year 
1198S Defense Authorization Act which has corrected mary af 
the deficiencies of the oarginial legislatian. Numercaus 
issues, including the effect wupor small business, 
concurrency, initial language, and the no-fault liability in 
directed design were revised in the new legislaticr. 

The “uncharted waters" af the warranty issue alsa 
presented the problem of having noe historical base toa 
substantiate legal and administrative issues. Had praper 


Planning gone into the foundation of the warranty issue, the 


resultant reception by the acquisiticnm managers may nat have 
been sc adversarial. Legal precedence should have been more 
clearly stated in the inmitial legislation, thereby 
transmitting the true intent af Congress te the  preagram 
managers. As it was, the intent of Congress was not clear, 
and the hasty implementation of the issue spawned discentent 
on the part of some acquisition managers who were faced with 
what they perceived to be an ill-conceived mandate. 


The risk imherent to warranties has become one af the 


major issues af debate. The buyer shoulders the cast risk 
in the price of the ceamntract for inadequate product 
performance. The seller bears the risk that the cast of 


correcting inadequate performance will exceed the priced 
amount af the contract. Hence, the desire of Government 15 
to force industry to discipline the design and manufacturing 
precesses which results im campliance with perfarmance 
specificaitons, and "better bang far the buck." 

It 1s06CC obvious ©§=6tthat)6uaallCUGrYeater) data base om the 
implications of the warranty legislaticn 15 required ta 
fully derive the maximun benefit from such performance 
guarantees. Continued emphasis in this area and compilation 
ef information will ensure that warranties are commensurate 
with the expense and are suited to the unique requirements 


of weapon system acquisition. 


ae RECOMMENDATIONS 
Based oan the discussions addressed in this paper, the 


following recommendations are made. 


1. The Acguisition Process 
A great degree of initiative is required af all 
personnel involved with the acquisition process. The 
program manager must have the ability to surface geod ideas 
that will save bath time and money, and must have the 
foresight ta da sa in a timely marmer. 

Program stability must be achieved toa prevent 
uncantrollable cost growth. Continued plarning fir 
campetition assists in this area, ard the petential benefits 
of multi-year procurement should not be averlooked. 

The Defense Acquisiticn Improvement Pragram has a 
Significant amount of momentum going into 1985. Only through 
dedicated emphasis by program managers and key staff 
persormel will this momentum endure. Improved planning and 
aggressive decision making 18S required in all areas af 
management. The development and execution af a viable 
acquisition strategy 1S mandatory for successful pragram 
operaticn. 

Ge Competition In Acquisition 

Far a program to be successfully campeted, 


acquisition managers need to be aware of the indications and 


implications of buying-in. In-depth financial analysis, a 
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thorough knowledge af accounting procedures, and attention ta 
detail are all required aon the part of the contracting 
community to curb this costly practice. 

Numerous methods of cost estimation have been propased 
and used by contracting officers to determine "should-costs" 
and other pricing guides. This practice should be 
standardized as much as possible, and audited on a "before 
and after" basis. 

When follaw-an competitian is feasible, it 1s passible 


to allow a "buy-in" to win the initial award, followed by 


am aggressive development of a second sauce, or ae’ ful 
follow-on competition. The "law-ball" benefits are then 
reaped fram the initial contract, but the contractors "get 


well" award is avoided. 
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Se The Federal Acquisition Regulation 

The primary action required af federal acquisition 
managers to ensure success of the FAR 1s to insure that the 
agency supplements are constructed to enahance, ret hide, 
the intent af the Regulation. Proliferation om behalf of 
the agency supplements will weaken the usefullness af the 
FAR, making it a more complex and unmanageable decument than 
the one it was designed to replace. 

The caurts will have ta iron out the intricacies cof the 
language charges. Federal acquisition managers and industry 


officials will need to devate mere time and effart tics 


understanding the regulatians binding their cantracts. Ne 





assumptions cam be made in this area; it is vital that beth 
sides of the table know what the ceantract really says under 
the FAR. 
4. The Weapon System Warranty 

To prevent repeating the mistakes af the past, DOD 
acquisition managers will need to closely moaniter the 
implementation of the new warranty legislation and insure 
that Congress iS aware af any petential oprablems. There 
exists a possibility for cost savings under a viable 
warranty program, However, DOD must put aside the 
advisarial attitude ard work with legislators tc enact 
enfarceable warranty policies ta achieve this geal. 
Likewise, both Goverrment and industry contracting personnel 
will need to expend significant effort ta ensure that they 
fully understand the implications af the legislaticn. 
Training in the intricacies of the warranty issue 1s vital 
tom all, as 1S a requirement tc lack ta the future far 
systems and methads ta track and enforce warranty 


provisions. 


SYNOFSIS OF CURRENT ACQUISITION TOPICS 


A. THE ACQUISITION PROCESS 
1. Discussion 
The acquisition preacess underwent some madification 
during the late moanths af 1983 and an inte 1984. The 
"Carlucei Initiatives” were well entrenched in the 
precurement cammunity, and great effort was being expended 
to reform the acquisition process. 
e. The Thayer Initiatives 
On 12 January 1983 Paul Thayer became Deputy 
Secretary af Defense, inheriting the Acquisitian Impravement 


Program (AIP) and the 3& "Carlucci Initiatives." Thayer 


issued a "Second Year-End Report” on & June 1983, under 


a summary af pragress made during the first two years of the 
AIF, and an observation that 13 af the initiatives had been 
fully implemented, nine were in variacus stages of pregress, 
and the remainder required further action to be taken. 

Mr. Thayer consolidated twelve of the remaining issues 
inta Six areas of concentration: program stability, 
multi-year procurement, Stability in preduction rates, 


realistic budgeting, improved readiness and suppart, and the 
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encouragement of campetition. These were the areas that 
"“affer beth the greatest management challenges and the 
highest patential payoff" according ta Secretary Thayer 
CRef. id. 
oT AIF’ s Third Year 
William H. Taft IV replaced Thayer in early 13984. 
Seor after taking cffice, he released the "Third Arnual 
Repeart" on the AIF. Noting that considerable progress had 
been achieved over the previous three years, he alsa vaiced 
concern that "“pricarity management attention" must be 
corntinued sa that the meamentum would net be last CRef. ean 
Citing the six initiatives af Thayer as still being vital ta 
the ATF, Taft added a seventh: the enharcement af 
industrial base response. This was in reactican to concern 
ever the Reels defense industrial capability ta meet 
surge praducticnm needs in the event cof an emergency. Taft 
alsa discussed program stability, stating that it was vital 
to the accomplishment of effective pregram management CRef. 
= oe 
Selutions tea the acgquisiticm problems were offered in 
the report, starting with the basic decision process af DOD. 
Aggressive decisions regarding vertical cuts, new starts, 
and larng-range plarming om Dehalf ef DOD wanld be required 
tao achieve greater program stability. The exploration af a 
two-year Budget process was voiced, as was the reviewing af 


the Milesteme II definition as set by DODD Saad. i. 


on are 


Acquisition strategy was also under review during 1984. 
Fort KRelvoir Virginia was the site of a two-day workshop 
held ain May 1984 that addressed acquisition strategy from 
the perspective of the tri-services and the private sector. 
The workshop recognized that the acquisition strategy was a 
key issue in the program evolution cycle, and that plarmning 
the strategy early-on in the procurement process was 
mandatory to effective management. Lack af simple guidance 
for pregram managers was cited by the workshop as being a 
major hindrance toa achieving this goal. The workshap noted 
that the Defense Systems Management College was in the 
process of compiling the Acguisition Strategy Guide, and 
hoped that this publication would fill the void [CRef. 4]. 

4. | References 
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4. Defense Acquisition Research Element (DARE), Acquisition 


Strategy Workshop, results af the Acquisiton Strategy 


Workshop, Fort Belvoir, Virginia, 1-¢ May 1984. 
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Ba COMPETITION IN ACQUISITION 
1. Discussion 
Campetition received widespread attention during 

1984. Fresident Reagan stated that competiticn "is the 
single most important scurce of irmovation, efficiency and 
growth in our eccmamy." CRef. iJ Rear Admiral Giordana, 
Se, USN, Chief of the Supply Corps, further stated that: 
Pref. <<] 

Competition makes gaod business sense, ard I wart tea 

make it clear that increasing competition must be a 


primary abjective of all persormel involved in logistics 
managemerit. 


=e The Navy Competition Advocate General 
On 4 August 1983, Secretary af the Navy John Lehmar 
efficially stated the Department of the Navy eee een 
Management Policy. One of the 15 initiatives for immediate 
acticm included in this policy was the establishment of the 
Department of the Navy Competitian Advacate. Naval Material 
Command (NAVMAT) Notice 3433 ef 2 August 1983 officially 
established the pesition, and named Ceammadere Stuart F. 
Flatt, so Br USN, as the first Competition Advecate General 
(CAG) of Bee Notes 
Im his first letter toa the newly designated field 
competition advocates, the Navy CAG stated: CRef. 3] 
Competitive procurement represents the extersion cf the 
principle af fairness into the defernse acquisition 
process. The public trust placed in these who cabligate 
public furds airncludes the assurarice that a fair 


opportunity will be provided to all wha car meet the 
geverrmerit’s needs. 


One effective way ta significantly reduce casts, and 
thereby be able ta afford our defense requirements, is 
to increase the use of competition. The Navy is now 
emphasizing campetitive procurement strongly. 

Campetitiean advocates were directed to underline their 
commitment ta the promotion of competitiacn by acticm. 
Active participaticm in all phases of the procurement 
function were required, with the pasiticon ta be such that 
everyeme in the acquisition process recognizes that sale 
source would be cansidered only as a last resort. Extensive 
review, planning, expansion in the use af cammercial 
specificatians, and making use of market research were alsa 
directed. 

Standardization through the DOD parts control program 
and the like equipment concept were two issues pursued by 
Commodare Flatt. Standardization was viewed as being a 
Viable industry process, and cauld be applied to federal 
programs toa achieve the same results. 

In May of 1984 Cammedocre Platt went an record to state 
that the cempetitian advocacy program was working, and that 
Navy managers were reaping the benefits of increased 
efficiency, lower casts, and greater innovation CRef. 4). 
He cited a 44% increase in the amount of competition from 
Fiscal Years 1982 te 1983, and noted that $220 millicn had 
been saved by campetitively awarding ceantracts an twa 


classes of ships (CRef. Sil. 





The Competition am Cemtracting Act af 1984, 
(Division HB, Title VII, af the Deficit Reade ion Act of 1984 
[Public Law 98-3691), was a campromise of S. 338, H.R. 5184, 
ang H.R. 2545. It made amendments to the two primary 
procuremerit directives of the Federal Government, the Armed 
Services Procurement Act (ASFA) and the Federal Property and 
Administrative Services Act (FFASA). The Act, Krcwr as 
"Title VII," applies tea all smlicitations issued after Gi 
March 1985. 


Title VII establishes competitive proeposals and sealed 


bids as the twa cempetitive procedures to be used by Federal 


Goverrmerit. Sealed bids are to be used if four factors are 
met. First, they must be used if time permits the 
solicitation, submissian, and evaluation of the bids. 


Seceand, sealed bids must be used if the award is made an the 
basis af price and other price-related factors. iGlaveky ta} 8 
it 15 net necessary to conduct discussions, sealed bids must 
be employed. Finally, sealed bids must be wsed if there is 
a reasonable expectation af receiving more than one bid. 1G 
these criteria can not be met, competitive propasals must be 
requested CRef. G1. 

Title VII deviates from previous policy in stating that 
procurement officials no longer are required ta dacument his 
reasons for choosing competitive proposals over sealed bids, 


or vice versa [Ref. 7]. This gives gaverrment pracurement 


persermel much the same latitude enjoyed by private industry 
in the saurce selecticn process. 

Anather issue raised by Title VII is that the head of an 
agercy may use canpetitive precedures, but exclude a 
particular source, im arder to establish or maintain an 
alternative source or sources. This cam be done only if it 
will result in maintained or increased levels of competition 
and will reduce overall procurement costs (CRef. 4]. 

Title VII also allows the head of an agency to limit 
competition toa small Business concerns only, But only if all 
firms within the category are allowed to compete. This does 
rat affect the provisions of Section 8a) of the Small 
Business Act CRef. J). 

Sole saurce procurement is specifically addressed in 
Title VII, making such a procurement practice unlawful far 
the first time unless cme af seven specific excepticns are 
met (CRef. i]. 
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Ee THE FEDERAL ACQUISITION REGULATION 
1. Discussion 
Prior to 1 April 1984, there was rc single volume 
containing all government-wide acquisiticn regulaticans. 


Three basic regulations, the Defense Acquisition Regulation 


(DAR), the National Aeronautics and Space Administraticn 


Procurement Regulatican (NASA FR), and the Federal 


Procurement Regulation (FPR) formed the basis far all 


gaverrnment procurement guidarce. 


The Federal Acquisition Regulatian (FAR), integrated the 
three regulations into one clear, understandable documert 
designed ta make it easier for government employees ta 
precure gaocds and services and for contractors ta canduct 
business with the Federal Government. 

e- Develapment af t 

Congress had laid the foundation for the FAR ir 
1974 under the Office of Federal Procurement Falicy Act, 


Fublic Law 93-4. Orne of the principle articles af this 


act was to "establish a system of coardinated —- and ta the 
extert feasible - uniform procurement regulations for the 
executive agencies." (CRef. 141 


The project officially began in January of 1978 when the 
Departmerit af Defense and the General Services 
Administratian agreed, with the assistance af NASA ard ather 
precuring agencies, ta take the lead in developing the 
regulaticn. 

The project was divided into three phases. Phase Ore, 
under the direction af DOD and GSA, established preject 
effices and drafted and published the initial regulaticn for 
industry and agericy review. During Fhase Two, industry and 
agercy ccamments were reviewed by OFFF, which sent them ta 
the apprapriate drafting office for cansideraticn and 
evaluations. The FAR drafting groups then evaluated all 
comments and recommerdations, recording orn a permanent 


record their disposition and the rationale behind it. Fhase 


-— 
On) 
- 


arr rrr rrr rpc ee C(iéi‘C@wS ee 


Three was titled the "Executive Review," in which the three 
regulatory agerncies - DOD, GSA, arid NASA —- assisted by cother 
agericies, reviewed the FAR draft ta ensure that it was 
Suitable far operaticmal use in the field. 

The FAR became effective on 1 April 1984, beirig 
published as Chapter i of Title 48 of the Code af Federal 
Regulations (CFR). Customer agencies were afforded the 
ability ta implement their own FAR supplement, however these 
regulations were not toa conflict with, restate, ar 
paraphrase the FAR. They were to conform to its numbering 


system, and were also to be published in Titie 48 of the 


EER. 
Se Organization of the FAR 
The material in the FAR was organized ta  pramate 
Clarity ard ease of use. To better fit the normal flaw of 


the acquisition process, the varicus topics were arrarged in 
generally the same arder that one would follcaw in the 
preparation of the procurement workpackage. 

The FAR is divided inte eight subchapters designated by 
the letters A through H. Each of these subchapters is 


further divided into parts, mumbered consecutively from 1 toa 


Dee (Numbering dces not begin anew with each subchapter, 
however. ) The parts are then further broken dawn inte 
subparts, secticons and subsections. These are further 


divided inte paragraphs, subparagraphs, and subdivisions. 
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Te accamoedate the simplified restructuring of the 
regulations, a new rumbering system was developed. The 


first digit(s) represent the part rnumber, Followed by a 


decimal point. The numbers after the decimal poirit 
represerit the subpart, sections, and after ae$dash, 
subsection and any further definition. To illustrate, part 
We, subpart &, section £7, subsection 1 appears as Sc.cc7-1. 


4. Maintenance of the FAR 
FAR sinbpart 1.2 covers the FAR mairitenance system. 
Two councils have been named to jointly maintain the FAR: 
the DAR ceouncil (DARC), with NASA included, and the Civil 
Agency Acquisition council (CAA), chaired by GSA. The CAA 
council has le civil agencies included that provide major 
procurement missions to the Federal Goverrment. 

These cauncils will salicit comments from all interested 
parties and coordinate agreement on the preposed charges tea 
the regulation. The final recommendation is ther submitted 
to the FAR Secretariat at GSA, who will review ard implemerit 
the change if found ta be acceptable. 

ce Ssupplemerting the FAR 

While the FAR is meant to be a single source of 
guidance for acquisition matters, it was recognized by the 
drafting committees that agency-specific regulations would 
have ta be allcwed. 


In order ta keep the system as simple as possible 


throaughanut its applications, agencies can nat repeat ar 


revise material ceantained iain the FAR. The format and 
rumbering scheme set forth ain the FAR Fart 1 must be 
Srarict ly adhered Cire Only those unique, imternal 
requirements necessary to implement the FAR ir each 


organization will be allowed in its FAR supplement. 


Government officials who worked closely with the 
develapment of the FAR armnounced that the FAR contained ne 
major pelicy changes frem pricar regulations. However, major 
transition proeblems were found in the civilian government 
agencies ard those industry contractors who had dealt almast 
exclusively with the Federal Procurement Regulaticn (FPR). 
These agencies who had worked under the Defense Acgquisitian 
Regulation (DAR) found the transitican much easier. 

Other problems were voiced By both Industry and 
gaverrment managers. Resistance te change was great, and 
training became a time-consuming precess fer the federal 
workforce. Industry viewed the FAR as falling shert ef the 
“sweeping refearm" premised by OFPP in the 198e¢ FProepesal for 
a Uniform Federal FPracurement System. Stating that only cme 
major change is aeffered by the FAR, the revision af the 
contract award formal advertising clause (Se. 214-14), same 
viewed this as being a very "fragile and limited" taol CRef. 
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The Ceampetition im Contracting Act of 1984 ("Title 
Ve) applies to all solicitations issued after 31 =March 
1563. Several issues in this Act affect the procedures as 
set forth in the FAR. 

First, Title VII establishes two competitive procedures: 
"sealed bids" and "Ccmpetitive praposals." Sealed bids must 
be mused if time permits the saelicitations and evalnuatian 
pracess ta be completed, award is on the basis ef price and 
other price-related facters, if discussicnms are nat 
required, and if there 15s a reasonable expectation af 
receiving mare than one sealed bid. Any deviation from 
these points reguires that campetitive proposals be 
requested. 

A second issue 18s the requirement in Title VII for 
federal agencies to use advanced procuremerit plarmning and 
market research to achieve full and open ccampetition through 
the use of preper specifications and timely solicitations. 
While net teatally new toa procurement policy, Title VII lends 
more emphasis to this issue. 

Title VII reduces the uniform threshold for submissicn 
of cost or pricing data from $540,200 to $144, dud. However, 
the legislation dees not define the terms "cost data" or 
"pricing data" and provides no guidance for use of either. 

Small purchase is affected by Title VII. Civilian 


agercies under the Act are authorized ta purchase up ta 
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a mew ceiling of $5, WU. The FAR addressed special 
precedures fer small purchase, but Title VII directs this 
conment ta the civil branch of procuremerit. 
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D. THE WEAFON SYSTEM -WARRANTY 
1. Discussion 

Section 794 cof the Fiscal Year 1984 Department of 
Defense Appropriations Act requires that written guarantees 
be obtained in ceormection with the precurement af weapon 
systems. The secticm provides that before DOD can cbligate 
ar sperid appropriated funds for the proecurement of aA weapan 
system, the contractor must warrant that the system arid its 
components are designed ard manufactured ta canform te 


performance requirements, and are free fram all defects in 


materials and workmanship that could affect performance. 
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The Air Force iaimplemerted expanded use og 
warranties under DAR Section 1-424 in 1978 wher Gerieral A. 
D. Slay, Commarder af the Air Farce System Command, ordered 
application of guarantee clauses to precurement proagrams 
such as the Air-Launched Cruise Missile and Advanced Meditutmn 
Range Air-To-Air Missile CRef. ude The Army published AR 
742-135 in January of 1981, setting forth the Army policies 
for their warrarty program (CRef. =e Aside fram these twa 
programs, little was dane in ather federal agerncies urntil 
the DAR ccuncil reviewed the area in their evaluatican af the 
material ta be included in the FAR CRef. 3]. 

The real drive behind warranty reform came from Senator 
Mark Andrews ir his amendment ta the Fiscal Year 1984 
Departmerit of Defense Appropriatican Act, Elenite 41835. This 
legislation, pravided in draft form ta industry for camment 
im mid-198s, was written with an a auirnternt toa create a 
commercial marketplace environment out of the DOD 
acquisition process. Industry replies were often strangly 
worded, indicating that the preposed legislation would anly 
widen the rift between Goverriment and the private sectar, 
and that it was "hopelessly out af phase with ecarncamic 
reality...and cammorn sense." CRef. 4] 

However, cangressicmal suppert clearly backed the issue, 


and om 8 December 1983 the bill was implemented inta law. 
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The Fiscal Year 1984 Defense Apprapriatians Act, as 
implemented by the 14 March 1984 DOD Guararitee Policy 
Guidance, requires all DOD fixed-price type production prime 
contractors far weapon systems to previde a guarantee 
provision (CRef. Si]. 

The guarantee must be one af two mandated types. The 
first, a coaomfarmance ta perfarmance requirement warrarity, 
requires that if a test or demonstration 15 required by the 
contract, a failure tea pass this evaluatian will result im 
the centractor taking all required actian necessary tea 
confearm the item to the contract sepecifications. All casts 
incurred during this perfcarmance would be barn by the 
carntractar. The same contractor effarts are required if a 
performance requirement details an aperatican of the system 
for a specified pericd of time, and problems are encountered 
im achieving this requiremert. 

The secand type of Guarantee required by the Act is that 
at the time of delivery toa the Government, the contractor 
warrants the weapon system and each significant camponent af 
it tc be free from defects in material and workmanship that 
may cause the system to fail the specified Gaverrmerit 
performance objectives. 

Im bath af these types af warranties, the contractor is 
obligated to reimburse the Government for any casts incurred 


by the Geverrnment in precuring such parts from anather 


source ar making the necessary repairs, if the cemtractoar 
dees net take "prompt" action tao achieve the specified 
perfarmance requirements himself. 

4. The DOD Guidance 

Experiencing difficulties within DOD om the preper 
way to apply the warranty legislaticn tix defense 
precurement, Deputy Secretary of Defense Paul Thayer issued 
a 9394 day blanket waiver of the requirement ta all DOD om 16 
December 1983. Concurrently with this waiver, a "Natice of 
Draft Guidance on Written Guarantees" was develaped = and 
subsequently published in the Federal Register om £@ January 
1984. This notice requested that comments an the guarantee 
issue be submitted te the Office af the Secretary cf Defense 
within 3@ days [CRef. Gl. 

The magnitude of responses recieved over the draft 
pDrempted numerous reviews and discussicms. The dismay of 
DOD over the warranty legislation prompted a Senate Armed 
Services Cammittee investigation into the pravisicns in late 
February, resulting in the realizaticm that there had beer 
inadequate hearings held before the enactment af the 
legislatian, and that, in fact, complex issues remained ta 
be resolved. Further hearings were directed. 

On 14 March 19384 the final DOD guidance regarding the 
implementation of the warranty provision was issued. A GAO 
review af the guidance was ordered tc determine the degree 


of compliance with the original legislaticn, resulting ina 


statement by GAO that the guidance was comsistent with the 
requirement, but that it also found significant imprecisicn 
in the language af the criginal law (CRef. 7. 

The final guidance addressed three major areas: the 
waiver of the application of the guarantee provisicnm ta all 
cost reimburesement type cantracts; a refinement af the 
definition af a weapon systems; and the authorization for 
contracting officers ts use greater discretion in tailoring 
the guarantee ta particular components af a weapon system. 
Irn addition, as an aid ta the contracting officer, the finai 
Guidance pravides a "madel clause” ta be used in fixed-price 
type contracts. This dees not exclide the writing of 
"custom" guarantee clauses, however, ta fit the needs af 
each particular contract. 

= The Fiscal Year 1385 Defense Authorization Act 

Effective 1 October 1984, the Fiscal Year 13985 
Deferse Authorization Act approved same new warranty 
language ard regulations. 


Three major areas of change are found in the Act 


pertaining ta weapon system warranties. The first was in 
the redefining of several furndamental terms. A "weapon 
system" or "other defense equipmert" is new defined as an 


item or items that can be used directly by the armed ferces 
to carry out combat missions. This greatly enlarges the 


coverage afforded aver previous legislatiacn. 
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A second issue was in the cemtractoars "prompt" action tea 
correct failures. The larguage has been rewerded ta reflect 
that in all situations where the seer ae is prepared ta 
promptly remedy the Breach of guarantee, he sheuld be 
allowed to do sa. The key word here is "promptly," with the 
Government being placed in the position to determire what a 
reasonable length of time should be, and what constitutes a 
coritractors reasonable effort toa pramptly carrect the 
deficiericy. 

One af the most widely debated portions of the new Act 
was the issue regarding the deletion of the requirement far 
performance guarantees on the intitial production af a new 
weapon systen. The intent af the change was ta allaw a 
reduction of risk to the contractor during the volatile 
Firsse stages of production. By allowing this, the 
corntractar and the Goverrnment will have a more accurate and 
reasonable propasal upen which to base full-scale praducticon 
contracts, since they will bath have a better understanding 


ef the capabilities of the new system. 
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